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Migratory species—traversing multiple political jurisdictions and hundreds,
if not thousands, of miles—rely on a variety of habitats for feeding, breeding,
and resting during their life cycles. This makes them particularly vulnerable
to what has been described as the triple planetary crisis of climate change,
biodiversity loss, and pollution. The Convention on the Conservation of
Migratory Species of Wild Animals (CMS) is designed to address these types
of threats to endangered migratory species, as well as to those migratory
species with an unfavourable conservation status or which would benefit
from international cooperation. CMS was once described as a “sleeping”
treaty plagued by inadequate funding and a small membership, leading to
insufficient progress towards conserving migratory species. Since then, CMS
has become engaged in real, on-the-ground conservation of migratory
species. The CMS parties have adopted numerous resolutions to implement
the requirements of CMS Article 11I(4) to conserve and restore habitats,
remove obstacles to migration, and prevent and control factors that may
endanger Appendix I species. These resolutions address a full range of
threats to migratory species, including vessel strikes, powerlines, pollution,
habitat loss, and many other threats. The parties are implementing numerous
action plans for individual species and groups of species. They have adopted
a National Legislation Programme to strengthen implementing legislation
applicable to endangered migratory species included in Appendix I and a
compliance mechanism to address failures to implement the requirements of
CMS. CMS is now fully awake. Yet, CMS still faces significant funding
challenges and would benefit from a larger membership. If the parties wish
CMS to remain not only awake, but also relevant, they must be willing to
provide the funds necessary to achieve the Convention’s fundamental goal:
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to maintain or restore populations of listed species to a “favourable
conservation status.”
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INTRODUCTION

Migratory species perform many crucial ecological, economic,
and cultural functions by dispersing seeds and pollinating plants,
providing food, and contributing “to resource fluxes, biomass trans-
fer, nutrient transport, predator-prey interactions and food-web
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structure within and among ecosystems . . . .”' Yet, many are expe-
riencing significant declines.” Migratory species—traversing multi-
ple political jurisdictions and hundreds, if not thousands, of miles—
rely on a variety of habitats for feeding, breeding, and resting during
their life cycles.’ This makes them particularly vulnerable to what
has been described as the triple planetary crisis of climate change,
biodiversity loss, and pollution.* Between 1970 and 2017, the over-
all decline in abundance for nearly 16,000 populations of 1,710 mi-
gratory species averaged 15%.° For the 2,300 migratory species as-
sessed by the International Union for Conservation of Nature
(IUCN) and included in its Red List of Threatened Species, 65%
(1,498 species) are threatened by overexploitation for food and other
purposes, 65% (1,494 species) are threatened by habitat loss and
degradation, 42% (968 species) by pollution, and 29% (666 species)
by climate change.®

The Convention on the Conservation of Migratory Species of
Wild Animals (CMS or the Convention’) is designed to address

' Claire Runge et al., Protected Areas and Global Conservation of Migratory
Birds, 350 SCIENCE 1255, 1255 (2015); see FRANCES DAVIS ET AL., UNITED
NATIONS ENVIRONMENT PROGRAMME WORLD CONSERVATION MONITORING
CENTER (UNEP-WCMC), STATE OF THE WORLD’S MIGRATORY SPECIES 6 (2024).

2 DAVISET AL., supra note 1, at 9.

3 See Richard Schuster et al., Optimizing the Conservation of Migratory Spe-
cies over Their Full Annual Cycle, 10 NATURE COMMUNICATIONS, Apr. 15,2019,
atl, 2.

4 What is the Triple Planetary Crisis?, UNITED NATIONS CLIMATE CHANGE:
NEwS (Apr. 13, 2022), https://unfccc.int/news/what-is-the-triple-planetary-crisis
[https://perma.cc/Q8S7-LX9P].

5 DAVISETAL., supra note 1, at 16 (summarizing information from the Living
Planet Index for Migratory Species).

6 Id at26-27 (noting also that more than one threat may affect the same spe-
cies).

7 Convention on the Conservation of Migratory Species of Wild Animals,
June 23, 1979, 1651 UN.T.S. 333 (entered into force Nov. 1, 1983),
http://www.cms.int/en/convention-text [https://perma.cc/J77U-KD66] [hereinaf-
ter CMS)]. For a time, authors referred to CMS as the “Bonn Convention” because
that is where negotiators adopted the Convention’s final text. Today, it is rarely
referred to by that name. CMS is a United Nations Environment Programme
(“UNEP”) agreement. While UNEP hires the Executive Secretary, it does not oth-
erwise play a role in decision making under the CMS and is not the authoring
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these types of threats to endangered migratory species, as well as
those migratory species with an unfavourable conservation status or
which would benefit from international cooperation.® The Conven-
tion’s fundamental goal is to ensure that listed species are main-
tained at or restored to a “favourable conservation status.”® To
achieve that goal, the CMS parties, currently numbering 133, have
direct obligations to prohibit the “taking” of endangered migratory
species listed in Appendix I, protect and restore their habitats, ad-
dress obstacles to migration, and control other factors endangering
or likely to endanger them.'® In addition, they must endeavor to cre-
ate additional legal instruments to protect those migratory species
with an unfavourable conservation status and that that benefit from
international cooperation, provided they are included in Appendix
"

CMS was once described as a “sleeping” treaty plagued by in-
adequate funding and a small membership, leading to insufficient
progress towards conserving migratory species and with no means
to compel compliance.'” In 1989, just six years after CMS entered
into force in 1983, Simon Lyster wrote that CMS “has been of little
value so far to migratory species conservation, and there is not much

organization of the resolutions or other documents of the convention. “CMS” re-
fers to the treaty itself and as author of documents and resolutions of the CMS
parties.

8 Seeid. at arts. TI-1II, & IV.
o Id

10 cwMms, supra note 7, art. 111, 99 4, 5; infra Part 1. A.1 (discussing the “take”
prohibition).
1" See id. art. IV; infra Part IL.C (discussing the duty to conclude Agreements
for Appendix II species). The complete definition of an Appendix II species is as
follows:
Appendix II shall list migratory species which have an unfavourable con-
servation status and which require international agreements for their con-
servation and management, as well as those which have a conservation
status which would significantly benefit from the international coopera-
tion that could be achieved by an international agreement.

CMS, supra note 7, art. IV,§ 1.

12 SivoN LYSTER, INTERNATIONAL WILDLIFE LAW 301 (1985).
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prospect of it becoming of significant value in the near future.”'® In
2001, now eighteen years into the life of CMS, Douglas Hykle wrote
that CMS “is a convention that has yet to realise its full potential”
due to low membership (seventy-nine parties at that time) and a fail-
ure to mainstream conservation within governmental agencies with
oversight over migratory species.'* In 2005, Richard Caddell voiced
some optimism that CMS may fulfill its conservation potential but
that the Convention was “only now beginning to stir.”'> Even in
2021, others declared that “[t]he potential of . . . CMS for compre-
hensive protection of migratory species is far from fully realized,”
although it “seems at least to be pointing in the right direction.”®
CMS has awakened. The Convention has active and significant
programs organized around taxonomic groups—Aquatic Species,
Avian Species, and Terrestrial Species—and cross-cutting issues af-
fecting all taxonomic groups.'” In addition to addressing individual
or groups of species within a specific region,'® the parties have
adopted resolutions addressing specific habitats'® and specific

13" Simon Lyster, The Convention on the Conservation of Migratory Species of
Wild Animals (The Bonn Convention), 29 NAT. RES. J. 979, 1000 (1989) [herein-
after Lyster, The “Bonn Convention”].

14 Douglas Hykle, The Convention on Migratory Species and Other Interna-
tional Instruments Relevant to Marine Turtle Conservation: Pros and Cons, 5 J.
INT’L WILDLIFE L. & PoL’Y 105, 109 (2002).

15 Richard Caddell, International Law and the Protection of Migratory Wild-
life: An Appraisal of Twenty-Five Years of the Bonn Convention, 16 COLO. ENV’T
L.J. 113, 155-56 (2005).

16 ALAN BOYLE & CATHERINE REDGWELL, BIRNIE, BOYLE, AND REDGWELL’S
INTERNATIONAL LAW AND THE ENVIRONMENT 658, 660 (4th ed. 2021).

17" See Secretariat Staff, CMS, https://www.cms.int/en/convention-bodies/sec-
retariat/staff [https://perma.cc/J77U-KD66] (last visited Oct. 11, 2025) (a review
of the resolutions adopted by the parties shows the depth of each of these program
areas). See also Resolutions of the CMS Conference of the Parties (COP) in Effect,
CMS, https://www.cms.int/en/documents/cop-resolutions [https://perma.cc/79P4-
KBD6] (last visited Oct. 11, 2025).

18 See, e. g., CMS, Conservation and Management of Whales and Their Habi-
tats in the South Atlantic Region, UNEP/CMS/Res. 12.17 (2017); CMS, Conser-
vation of African-Eurasian Vultures, UNEP/CMS/Res. 12.10 (Rev. COP14)
(2024); CMS, Central Asian Mammals Initiative, UNEP/CMS/Res. 11.24 (Rev.
COP13) (2020).

19" See, e.g., CMS, Conservation and Management of Seagrass Ecosystems,
UNEP/CMS/Res. 14.8 (2024).
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threats common to much larger groups of species, such as illegal
take and trade,”° bycatch,' power lines,?* wildlife disease,”* and mi-
gration itself.?* The parties have concluded twenty-six free-standing
legal instruments known as Agreements to conserve and manage
Appendix II species,” with most of these Agreements including ac-
tion plans directing Agreement participants to perform specific sci-
entific research, habitat protection, and other activities to improve
the conservation status of those species.?® The parties have taken a
flexible approach to developing legal instruments to protect Appen-
dix II species, including binding international treaties and non-bind-
ing Memoranda of Understanding, as well as less formal action
plans and “concerted actions”—timebound actions to achieve con-
crete conservation priorities that may also result in the development
of an action plan or more formal legal instrument.?” While many—
and perhaps most—CMS-listed species would benefit from such ac-
tions, those initiatives now in existence have resulted in on-the-
ground conservation successes.”® In addition, the parties have
adopted the National Legislation Programme to review each party’s
implementing legislation and developed a series of documents

20 See, e.g., CMS, The Prevention of lllegal Killing, Taking and Trade of Mi-
gratory Birds, UNEP/CMS/Res. 11.16 (Rev. COP14) (2024); CMS, Aquatic Wild
Meat, UNEP/CMS/Res. 12.15, pmbl. § 1, 2 (2017).

21 CMS, Bycatch, UNEP/CMS/Res. 12.22 (2017).

22 See, e.g., CMS, Power Lines and Migratory Species, UNEP/CMS/Res.
10.11 (Rev. COP13) (2020).

2 See, e.g., CMS, Wildlife Health and Migratory Species, UNEP/CMS/Res.
12.6 (Rev. COP14) (2024); CMS, Avian Influenza, UNEP/CMS/Res. 14.18
(2024).

24 See, e.g., CMS, Ecological Connectivity, UNEP/CMS/Res. 14.16 (2024);
CMS, Flyways, UNEP/CMS/Res. 12.11 (Rev. COP14) (2024).

3 See infra Part 11.C.3.

26 See infra Part 11.C 4.

27 The resolution on concerted actions does not expressly state that actions
must be timebound. However, the resolution does call for their review at each
meeting of the COP, thus implicitly including a deadline for completion of activi-
ties that are part of a concerted action. See CMS, Concerted Actions,
UNEP/CMS/Res. 12.28 (Rev. COP14), 1 3-5 (2020); id. at Annex 1, § 6, infra
Part I11.C.3-5 (discussing various CMS instruments for conservation and manage-
ment of migratory species, including concerted actions).

28 See infra Part 11.C 4.



2026] THE CONVENTION ON MIGRATORY SPECIES AT 45 65

describing best practices for implementing treaty obligations.*
They have also adopted the Review Mechanism to assess compli-
ance with the obligations relating to Appendix I species.** Together,
these two programs are incentivizing implementation and compli-
ance with the Convention.’!

Even if CMS is awake, its potential to protect and restore pop-
ulations of migratory species is undermined by inadequate funding,
as has been the case throughout most of its 40-year history.*> The
drafters of CMS envisaged free-standing Agreements for all Appen-
dix II species®® and the current CMS strategic plan for 20242032
calls for new Agreements, action plans, or concerted actions for all
Appendix II species with an unfavourable conservation status.*
And, while participation in CMS continues to grow, it is still miss-
ing roughly two-thirds of terrestrial Earth, with Canada, China, Rus-
sia, and the United States remaining non-parties.’> Moreover, for all
of CMS’s achievements, Agreements, and action plans, many may
be undone by overexploitation,*® habitat loss or fragmentation,*” and
climate change,’® among other threats. If the parties wish to ensure
that CMS remains not only awake, but also relevant, they must be
willing to provide the funds necessary to achieve the Convention’s
fundamental goal: to ensure that listed species are maintained at or
restored to a “favourable conservation status.”

This article reviews the history of CMS—including its negoti-
ating history—to assess the success of the parties in fulfilling the

See infra Part I1.D (discussing the National Legislation Programme).
See id. (discussing the Review Mechanism).

31 See id.

32 See infra Part II1.C.

3 See infra Part 11.C.2.

3 CMS, Samarkand Strategic Plan for Migratory Species 2024-2032,
UNEP/CMS/Res. 14.1, 4 (2024).

35 See infra Part IILA.

36 See DAVISET AL., supra note 1, at 26 (stating that 7 of 10 CMS-listed species
are affected by overexploitation).

37 See id. (stating that 3 of 4 CMS-listed species are affected by habitat loss,
degradation, and fragmentation).

38 See infra Part 1IL.B.
39 CMS, supra note 7, art. [I-1V.
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Convention’s ambitions. Part II introduces the main elements of
CMS. Part III comprehensively reviews the strategies that CMS has
deployed to conserve and manage migratory species, including the
“take” prohibition and the growth of species- and taxon-specific
Agreements and action plans that commit participating Range States
to perform scientific research, protect and restore habitat, and adopt
other measures to conserve and manage migratory species. Part [V
acknowledges that, despite its significant achievements, CMS still
has a number of challenges and obstacles to further success, most
importantly, the failure of parties to provide adequate funding and
large geographic gaps in CMS membership. Part V concludes that
CMS is well into a productive period and its value is increasingly
recognized, raising hope that it will attract a commensurate level of
support. Nevertheless, its successes are threatened by a failure of the
parties to meet the Convention’s—and the drafters’—ambitions.

[. INTRODUCING CMS

CMS’s origins date to the 1972 Stockholm Action Plan for the
Environment, in which States “recommended that Governments
give attention to the need to enact international conventions and
treaties to protect species inhabiting international waters or those
which migrate from one country to another.”*® This recommenda-
tion arose out of “the realisation that failure to protect a migratory
species throughout every stage of migration could severely damage
efforts to maintain or restore its population.”*! The Federal Republic
of Germany (West Germany) agreed to spearhead the preparation of
a convention to protect migratory species and asked the Environ-
mental Law Centre of the International Union for the Conservation
of Nature and Natural Resources (IUCN) to draft it.** After many

40" United Nations Conference on the Human Environment, Report of the
United Nations Conference on the Human Environment, UN. Doc.
A/CONF.48/14/Rev.1, Recommendation 32 at 12 (June 5-16, 1972) [hereinafter
Stockholm Action Plan].

41 MicHAEL BowMAN, PETER DAVIES & CATHERINE REDGWELL, LYSTER’S
INTERNATIONAL WILDLIFE LAW 535 (2nd ed. 2010).

42 See International Union for Conservation of Nature and Natural Resources,
Explanatory Notes on Draft P.4 (August 1974) of Proposed Convention on the
Conservation of Migratory Species of Wild Fauna, at 1 (Aug. 12, 1974) [hereinaf-
ter Draft P.4].
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internal IUCN drafts and two drafts submitted to governments by
the Federal Republic of Germany, the negotiating parties met in
Bonn in June 1979 and adopted the Convention’s final text.*’

As the discussions in Sections III and IV elaborate, the early
drafts included a very restrictive prohibition against taking with few
exceptions and an initial desire to draft more specific agreements for
all migratory species tailored to their conservation needs. Over the
course of the negotiations, however, the take prohibition remained
restrictive but additional exceptions were introduced. In addition,
even as negotiators agreed that adopting species-specific agree-
ments was overly ambitious, they also opened up CMS to adopt
agreements that covered species not included in the CMS Appen-
dices.

A. “Migratory Species”

The Convention adopted by the negotiating governments on
June 23, 1979, establishes two appendices of protected migratory
species, but it imposes very different obligations on Range States
depending on whether a species is included in Appendix I or II. As
an initial matter, any species included in the appendices must be a
“migratory species,” which CMS defines as “the entire population
or any geographically separate part of the population of any species
or lower taxon of wild animals, a significant proportion of whose
members cyclically and predictably cross one or more national ju-
risdictional boundaries.”**

43" The Federal Republic of Germany submitted the [IUCN’s “P.4” draft of Au-
gust 1974 to relevant stakeholders as an unofficial draft. The first official draft was
submitted to an expert group convened to discuss it in July 1976. After receiving
comments on that draft, the Federal Republic of Germany submitted for comment
a Revised Draft Convention on the Conservation of Migratory Species of Animals,
dated August 5, 1977. See Revised Draft Convention on the Conservation of Mi-
gratory Species of Wild Animals, arts. III, IV (Aug. 5, 1977) [hereinafter First
Revised Draft Convention]. It submitted a Second Revised Draft Convention on
the Conservation of Migratory Species of Animals, dated December 1978, to
stakeholders. This draft became the basis of the June 1979 negotiations in Bonn.
See Second Revised Draft Convention on the Conservation of Migratory Species
of Wild Animals with Explanatory Notes, Dec. 1978 [hereinafter Second Revised
Draft Convention].

44 CMS, supranote 7, art. 1, § 1(a).
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This definition, by referencing parts of populations, makes
clear that the entire species need not be listed in the appendices so
long as the portion listed “cyclically and predictably” crosses an in-
ternational boundary. Thus, the parties have listed the Mediterra-
nean population of the common dolphin (Delphinus delphis) in Ap-
pendix I as an endangered species even though it is abundant
globally.*> The definition is also broad, covering all species, includ-
ing marine species, provided they cross at least one jurisdictional
boundary. Despite the origin of CMS in Recommendation 32 of the
Stockholm Action Plan, which “recommended that Governments
give attention to the need to enact international conventions and
treaties to protect species inhabiting international waters or those
which migrate from one country to another,”*® Japan, the United
States, and others wanted to exclude marine species from CMS.*
With the negotiations winding down, the chair put to a vote a defi-
nition inclusive of marine species that a majority of delegations sup-
ported; 41 delegations voted to adopt this definition of “migratory
species” that included marine species and species in areas beyond
national jurisdiction (ABNJ), with 9 against and 4 abstaining.*®

4 See CMS, Appendices I and II of the Convention on the Conservation of
Migratory Species of Wild Animals (CMS) (effective May 17, 2024). See also
Giovanni Bearzi, Delphinus delphis, Common Dolphin (Mediterranean Subpopu-
lation), in THE IUCN RED LIST OF THREATENED SPECIES (2003) (classifying the sub-
population as endangered); Short-Beaked Common Dolphin, NOAA FISHERIES,
https://www.fisheries.noaa.gov/species/short-beaked-common-dolphin
[https://perma.cc/XX32-FKAF] (“Short-beaked common dolphins are one of the
most abundant and familiar dolphins in the world.”) .

46 Stockholm Action Plan supra note 40, at Recommendation 32.

47" Japan proposed that all “living marine species” be excluded from the defi-
nition of “migratory species.” Conference to Conclude a Convention on the Con-
servation of Migratory Species of Wild Animals, PL 18, at 1 (June 14, 1979). The
United States proposed a definition of “migratory species” that excluded species
that “. . . spend a substantial portion of their lives at sea . . .” Conference to Con-
clude a Convention on the Conservation of Migratory Species of Wild Animals,
PL 9, at 1 (June 13, 1979). During the final negotiations, though, the chair noted a
“divergence of opinion” on whether the Convention should cover marine species.
See Conference to Conclude a Convention on the Conservation of Migratory Spe-
cies of Wild Animals, SumP1 4, at 2 (June 12, 1979).

48 See Conference to Conclude a Convention on the Conservation of Migratory
Species of Wild Animals, SumPI 14, at 1 (June 22, 1979).
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CMS reinforces its extension to ABNJ by imposing its obliga-
tions on “Range States” and defining “Range State” to include flag
States with vessels fishing in ABNJ.* The Convention then defines
“range” to mean “all the areas of land or water that a migratory spe-
cies inhabits, stays in temporarily, crosses or overlies at any time on
its normal migration route,”*° and “habitat” as “any area in the range
of a migratory species which contains suitable living conditions for
that species[.]”!

The parties have further defined “cyclically and predictably” as
relating to “a cycle of any nature, such as astronomical (circadian,
annual etc.), life or climatic, and of any frequency,” provided that
the cycle can be “anticipated to recur in a given set of circumstances,
though not necessarily regular in time.”>* These definitions appear
to preclude the listing of merely “transboundary” species or popula-
tions—those that inhabit territory on both sides of an international
boundary without otherwise displaying cyclical and predictable be-
havior.

Moreover, the drafters of the Convention specifically rejected
a definition that included transboundary species or populations. The
Second Revised Draft, which was used to begin the final negotia-
tions, defined “migratory species” to include “relatively sedentary
populations living in border areas, members of which periodically
move across boundaries.”> While some members of the species
needed to periodically move across national boundaries, they did not
need to do so “cyclically.””* The early revisions to the negotiating

49 The adopted definition of “Range State” provides as follows: “Range State”
in relation to a particular migratory species means any State ... that exercises ju-
risdiction over any part of the range of that migratory species, or a State, flag ves-
sels of which are engaged outside national jurisdictional limits in taking that mi-
gratory species. See CMS, supra note 7, art. I, § 1(h).

30" Jd. art. 1, 9 1(f) (emphasis added).

S Jd art. 1, 9 1(g) (emphasis added).

32 CMS, Guidelines for Preparing and Assessing Proposals for the Amend-
ment of CMS Appendices, UNEP/CMS/Res. 13.7, 4 3 (2020).

33 Second Revised Draft Convention, supra note 43, at 39 (statement included
in explanatory notes).

34 Second Revised Draft Convention, supra note 43, art. 1, § 1(a) (defining
“migratory species” to mean “the entire population or any geographically separate
part of the population of any species of lower taxon of wild animals, members of
which periodically cross national jurisdictional boundaries for the purpose of
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text narrowed the scope of the definition. Rather than some mem-
bers needing to periodically cross national boundaries, now a sig-
nificant proportion of the population needed to cyclically and pre-
dictably cross national boundaries.”> While other language in the
definition continued to evolve, these two limitations remained and
were incorporated in the adopted definition of “migratory species.”

The parties tested this limitation at COP12 in 2017 when con-
sidering proposals to list the chimpanzee (Pan troglodytes),*® lion
(Panthera leo),”” leopard (Panthera pardus),’® and giraffe (Giraffa
camelopardalis).”® While many supported the proposals, either im-
plicitly or explicitly agreeing that these species are “migratory,”®
the proposals appeared more rooted in “dispersal” rather than “mi-
gration.” The proponents of the giraffe proposal, for example,
stated:

Whilst giraffe migrations are likely largely driven by habitat

availability, forage resources, search for mates and/or minimis-

ing conflict/predation, the predictability and/or cyclical nature of

giraffe migrations and transboundary movements has never truly

breeding, giving birth or hatching and rearing young, feeding, wintering or sum-
mering”).

55 Conference to Conclude a Convention on the Conservation of Migratory
Species of Wild Animals, RT 2, at 1 (June 17, 1979). The text originates from a
proposal of the United States. United States, Proposed Amendment to Article 1,
PL 9 (June 13, 1979).

36 See CMS, Proposal for the Inclusion of the Chimpanzee (Pan troglodytes)
on Appendix I and II of the Convention, UNEP/CMS/COP12/Doc.25.1.1 (2017)
[hereinafter Chimpanzee Proposal].

37 See CMS, Proposal for the Inclusion of the Lion (Panthera leo) on Appen-
dix IT of the Convention, UNEP/CMS/COP12/Doc.25.1.3 (2017) [hereinafter Lion
Proposal].

38 See CMS, Proposal for the Inclusion of the Leopard (Panthera pardus) on
Appendix II of the Convention, UNEP/CMS/COP12/Doc.25.1.4 (2017) [hereinaf-
ter Leopard Proposal].

39" See CMS, Proposal for the Inclusion of the Giraffe (Giraffa camelopardalis)
on Appendix II of the Convention, UNEP/CMS/COP12/Doc.25.1.10 (2017) [here-
inafter Giraffe Proposal].

60" See CMS, Report of the 12th Meeting of the Conference of the Parties to the
Convention on the Conservation of Migratory Species of Wild Animals,
UNEP/CMS/COP12/REPORT, 9 394-446 (2017) (reporting on the discussion
concerning the chimpanzee proposal); see id. at § 399 (Peru stating that “Chim-
panzees regularly and predictably crossed boundaries”).
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been quantified across their range and as such greater research is

required to better understand this.®!

Similarly, proponents of the leopard proposal admitted that “there
might be a certain seasonal ‘migration’ according to prey availabil-
ity,” that the leopard home ranges “can be transboundary in border
regions,” and that “the migratory character of leopards in the under-
standing of the Convention is a consequence of subadult dispersal

. .”®2 The lion proposal squarely makes dispersal, as well as daily
navigation for food and water, the key elements of the species’ “mi-
gration.”®?

Dispersal, however, differs from migration.** Whereas migra-
tion involves cyclical movements through which animals return to
certain habitats, dispersal involves one-way movement “to avoid
competition, avoid inbreeding, and to colonize new habitats.”®
Some parties vigorously opposed the proposals on this distinction
between dispersal and migration. Uganda, for example, stated that
“migration within CMS does not mean cross-border movement

8l Giraffe Proposal, supra note 59, at 4.
62 Leopard Proposal, supra note 58, at 3.

63 The proposal states, for example, the following:

For females, larger pride size and lower prey biomass correlated with a
larger home range, but prey dispersion throughout the landscape was also
a factor. As part of their circadian cycles, lions may need to cross national
boundaries daily in order to, for example, access water in very arid re-
gions like the Kalahari Desert. . . .

Dispersal (movement of individuals away from their birth site) is recog-
nized as one of the most important life-history traits affecting species
persistence and evolution and is increasingly relevant for conservation
biology as ecosystems become more fragmented.

Lion Proposal, supra note 57, at 3.
4 See, e. g., Barry Sinervo, Dispersal, Navigation, and Migration, 271 (1997)
(“Migration is distinct from dispersal . . .”). He contrasts dispersal and migration
as follows:
Dispersal results in a tendency for animals that were once aggregated, to
become more widely distributed through movement away from aggrega-
tions. Dispersal is often one of the first events of independent life. . . .
Migration is the seasonal movement between a breeding site and non-
breeding site.

1d. at 260.

5 MICHAEL D. BREED & JANICE MOORE, ANIMAL BEHAVIOR 246 (2012); see
also Giraffe Proposal, supra note 59, at 3.
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alone” and that, based on a monitoring program initiated in 1965,
Uganda could “confirm with scientific certainty that the chimpanzee
population of Uganda is not migratory” as defined by the Conven-
tion.®® Others noted that these species were “transboundary”—they
inhabit areas on both sides of national boundaries—or that subadults
dispersed to find new territories but that neither constituted cyclical
and predictable behavior.®’

Despite this lack of information in the proposals concerning the
predictable and cyclical migratory movement of these species, the
CMS Scientific Council recommended adoption of all four pro-
posals without specifically commenting on the species’ migratory
status of the lion, leopard, and the giraffe.®® Concerning the chim-
panzee, the Scientific Council reported the following:

In response to a question on the cyclical and predictable nature

of'the species’ migration patterns, as well as the on the significant

proportion requirement, the participant speaking on behalf of the
proponents replied that all chimpanzee range states had one or
more populations that are transboundary, with the exception of

Tanzania which had historical transboundary populations. Alt-

hough little research had been done that could be used to quantify

proportions of individuals crossing, extrapolation of our
knowledge of chimpanzee movements, together with anecdotal
evidence from the Mayombe Forest on the borders of [Demo-
cratic Republic of the Congo], Congo and Angola, from the

Mondika Research Centre near where Congo borders with Cen-

tral African Republic and from the now extirpated population

that used to migrate seasonally from Cote d’Ivoire into Burkina

6 cwms, Report of the 12th Meeting, supra note 60 at § 398.

7 Giraffe Proposal, supra note 59, § 542 (Tanzania objecting to the giraffe
proposal as transboundary but not migratory). See also Leopard Proposal, supra
note 58, § 517 (South Africa commenting that the sub-adult dispersal of leopards
did not constitute “migration”).

8 See Scientific Council, Comments on the Proposal for Inclusion of the Lion
(Panthera leo) in Appendix II of the Convention,
UNEP/CMS/COP12/Doc.25.1.3/Add.1; Scientific Council, Comments on the Pro-
posal for Inclusion of the Leopard (Panthera pardus) in Appendix II of the Con-
vention, UNEP/CMS/COP12/Doc.25.1.4/Add.1 (2017); Scientific Council, Com-
ments on the Proposal for Inclusion of the Giraffe (Giraffa camelopardalis) in
Appendix II of the Convention, UNEP/CMS/COP12/Doc.25.1.10/Add.1 (2017).
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Faso indicates this species frequently crosses the international

borders in search of food.*’
At COP12, the parties adopted the proposals by overwhelming ma-
jorities.”” In so doing, they indicated their willingness to define
broadly “migratory species” and, in particular, the phrase “cycli-
cally and predictably” to include dispersal. This broad interpretation
may help ensure that CMS affords protection to those species in
need of conservation attention, such as giraffes and lions.”! Yet,
given the current strains on the budget, the parties must be judicious
in deployment of the Convention’s conservation tools.

B. The Appendices

Appendix I includes “endangered” migratory species—those
species “facing a very high risk of extinction in the wild in the near
future.”’ For these species, CMS imposes specific conservation ob-
ligations on Range States. Range States of an Appendix I species
must prohibit its taking: “taking, hunting, fishing capturing, harass-
ing, deliberate killing, or attempting to engage in any such conduct.”
Range States must also “endeavour” to conserve and restore the habi-
tats of Appendix I species, as well as prevent, remove, or minimize
adverse effects of activities or obstacles that seriously or likely to

%9 Qcientific Council, Comments on the Proposal for Inclusion of the Chim-
panzee (Pan troglodytes) in Appendix I and II of the Convention,
UNEP/CMS/COP12/Doc.25.1.1/Add. 1 at 1 (2017).

70" See CMS, Report of the 12th Meeting, supra note 60, Y9 444 (chimpanzee),
505 (lion), 522 (leopard), 550 (giraffe).

" For example, the United States Fish & Wildlife Service has proposed to list
the West African, Kordofan and Nubian giraffes as endangered and the reticulated
giraffe and Masai giraffe as threatened under the Endangered Species Act. See
Press Release, U.S. Fish and Wildlife Service, US Fish and Wildlife Service Pro-
poses Endangered Species Act Protections for Giraffes (Nov. 20, 2024). Lion pop-
ulations have declined from 33,000 to 23,000 adult and subadult lions in Africa
between 2006 and 2023. S. Nicholson et al., Panthera leo, Lion, in THE IUCN RED
LIST OF THREATENED SPECIES (2023).

2 Guidelines for Preparing and Assessing Proposals, supra note 52, 9 1. The
parties have not further defined “endangered,” but they have noted that species
should be retained in Appendix I if they are designated as “Extinct in the Wild,”
“Critically Endangered,” or “Endangered” in the JUCN Red List of Threatened
Species. 1d. § 2(b).

B cMs, supra note 7, art. I, § (1)(i) (definition of taking), III, q 5 (prohibition
against taking).
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endanger them.” As described in Parts II.A and I1.B, once a species
is included in Appendix I, Range State parties of such species must
prohibit their take and undertake obligations to protect the species/
habitats and migration.

For Appendix II migratory species, CMS does not impose spe-
cific conservation obligations on parties and acts more like a frame-
work treaty setting out general objectives but requiring more spe-
cific requirements in a subsequent legal instrument. Appendix II
species are those species with an unfavourable conservation status
and which require international agreements for their conservation
and management, as well as those species that would benefit signif-
icantly from international cooperation that could be achieved by an
international agreement.”” Because an endangered Appendix I spe-
cies can also have an unfavourable conservation status and benefit
from an international agreement, species may be included in both
Appendix I and Appendix I1.7° For example, six species of sea tur-
tles, including hawksbill (Eretmochelys imbricata) and loggerhead
(Caretta caretta) turtles, are included in both Appendix I and Ap-
pendix II, as are many shark and whale species.”’

CMS Article IV(3) directs Range State Parties of Appendix 11
species to “endeavour to conclude AGREEMENTS”—in all capital
letters—“where these would benefit the species and should give pri-
ority to those species in an unfavourable conservation status.”’® A spe-
cies has an “unfavourable conservation status” if any one of the fol-
lowing four conditions for a “favourable conservation status” is not
met: (1) data indicate that the species “is maintaining itself on a long-
term basis as a viable component of its ecosystems,” (2) the species’
range is not being reduced or likely to be reduced on a long-term basis,
(3) the species has sufficient habitat for the foreseeable future to

™ Id. art. IIL.

5 cwMs, supra note 7, art. III, § 1 (Appendix I species), art. IV (Appendix II
species).

6 cwms, supra note 7, art. IV The Netherlands even proposed that any Appen-

dix I species automatically be included in Appendix II. The Netherlands, Proposed
Amendments to the Second Revised Draft, PL 22 (June 14, 1979).

7T See CMS, Appendices I and 11, supra note 46.
78 CMS, supra note 7, art. IV, § 3.
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maintain its population on a long-term basis, and (4) the species’ dis-
tribution and abundance “approach historic coverage and levels.””

Moreover, in CMS Article IV(4), parties “are encouraged” to
conclude “agreements”—in all lower-case letters—“for any popula-
tion or any geographically separate part of the population of any spe-
cies or lower taxon of wild animals, members of which periodically
cross one or more national jurisdiction boundaries.”®® Consistent with
the practice of the parties, this Article uses “Agreements”—with an
upper case “A”—to refer collectively to these two types of instru-
ments and uses “AGREEMENTS” only when referring to
AGREEMENTS under Article IV(3) and “agreements” only when
referring to agreements under Article IV(4).%'

The plain reading of this text makes clear that AGREEMENTS
apply only to “migratory” species included in Appendix 11.%* The
species to which agreements might be developed is broader. Rather
than use the Convention’s definition of migratory species—“a sig-
nificant proportion of whose members cyclically and predictably cross
one or more national jurisdictional boundaries”**—Article 1V(4) re-
fers to species, “members which periodically cross one or more na-
tional jurisdictional boundaries.”®* Because Article IV(4) omits the
phrases “significant proportion” and “cyclically and predictably,”
Article IV(4) allows for the development of agreements for species
that are not migratory within the meaning of the Convention and that
are not included in Appendix II.

The goal of an AGREEMENT “shall be to restore the migratory
species concerned to a favourable conservation status or to maintain it

" Id. art. 1, § 1(c)~(d).

80 Jd art. IV, 7 4.

81 cwms, Implementation of Articles IV and V of the Convention,
UNEP/CMS/Res. 12.8, at pmbl. § 3 (2018) (“Noting that colloquially, and in this
Resolution, the term ‘Agreements’ is used to refer in a generic sense to
AGREEMENTS, agreements and Memoranda of Understanding as the context
may require”).

82" Article IV(3) AGREEMENTS have also included migratory species in-

cluded in Appendix I that are not also included in Appendix II. See CMS, supra
note 7, art. IV(3).

8 cwMms, supra note 7, art. I, 9§ 1(a) (emphasis added).
84 Id. art. IV, § 4 (emphasis added).
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in such a status.”® Each AGREEMENT *“should” cover the entire
range of the species and be open to accession by all Range States, re-
gardless of whether they are CMS parties.*® Article V also specifies
the types of provisions each AGREEEMENT should include, such as
coordinated conservation and management plans; exchange of infor-
mation; habitat conservation and restoration; and elimination of, to the
maximum extent practicable, obstacles to migration; among other con-
servation and institutional matters.!” However, the Convention is si-
lent as to the elements of an agreement. Later, the CMS parties
agreed that agreements should cover the entire range of the species
and be open to all Range States.®®

From an initial list of 40 species when the treaty entered into
force in 1981, Appendix I has grown to more than 170,% with an-
other 1,000 species included in Appendix I1.°° Given the unfavour-
able conservation status of many migratory species, these appen-
dices could include many more species; according to the IUCN Red
List of Threatened Species, 52 migratory species included solely in
Appendix II are critically endangered (24) or endangered (28) and
could be included in Appendix I and 399 unlisted migratory species
are threatened or near threatened and eligible for Appendix II.°!

C. CMS Bodies

Like other modern multilateral environmental agreements,
CMS establishes a range of institutions to ensure the proper func-
tioning and implementation of the Convention.”® It designates a

8 Jd art. V,q 1.
8 Id art. V,9q2.

87 Seeid. art. V, 19 4-5.

88 Implementation of Articles IV and V of the Convention, supra note 81, 9 6.

See CMS, Appendices I and 11, supra note 46.

The exact number is not known because some listings include taxa higher
than the species level. See DAVIS ET AL., supra note 1, at 3.

ol Seeid. at4,9-10 (comparing the [UCN Red List of Threatened Species with
the CMS appendices). See also id. at 65 (including a list of globally threatened and
near threatened species not yet listed in the CMS appendices).

92 See, e.g., Convention on Biological Diversity, June 5, 1992, 1760 U.N.T.S
79 (1992) (entered into force Dec. 29, 1993) (establishing a Conference of the
Parties (art. 23), Secretariat (art. 24), and Subsidiary Body on Scientific, Technical
and Technological Advice (art. 25)).

89
90
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Conference of the Parties (COP), comprising each party, as the de-
cision-making body of the Convention, which meets roughly every
three years.”” Given the three-year interval between meetings of the
COP, the parties also created a Standing Committee based on re-
gional representation to provide advice and assistance to the parties
and the Secretariat, oversee the execution of the budget, prepare res-
olutions for consideration of the COP, and perform other tasks given
to it by the COP.** The Convention also creates a Scientific Council
comprising qualified experts from the parties, as well as a number
of COP-appointed experts on issues such as climate change, aquatic
species, and other subject matter areas identified by the parties.” A
Secretariat, based mostly in Bonn with a smaller office in Abu Du-
bai, arranges for and services meetings of the parties and provides
other services for the parties.”® As described in Part I11.D, while this
structure is conducive to implementing CMS effectively, the small
size of the Secretariat and the growing work load generated by COP
undermines the CMS’s success.

II. BUILDING A SUCCESSFUL TREATY REGIME FOR PROTECTING
MIGRATORY SPECIES

CMS and its parties have done much, particularly since the
mid-1990s, to improve implementation of the treaty, including the
prohibition against take.’” In addition, an array of resolutions guide
implementation of the Convention’s provisions concerning habitat
conservation and restoration and removing obstacles to migration.”®
Moreover, after a slow start to developing Agreements, the parties

3 See CMS, supra note 7, art. VIL.

% See CMS, Composition and Organisation of the Standing Committee,
UNEP/CMS/Res. 9.15 (2008).

% See CMS, supra note 7, art. VIII; CMS, UNEP/CMS/Res. 12.4
(Rev.COP14) (Feb. 2024). The subject matter areas for the 2024-2026 period are
aquatic mammals, birds, bycatch, climate change, connectivity/networks, fish, in-
vasive species and disease, and marine pollution. See CMS, Report of the Four-
teenth Meeting of the Conference of the Parties to the Convention on the Conser-
vation of Migratory Species of Wild Animals, UNEP/CMS/COP14/Report at
113-14 (2024).

% See CMS, supra note 7, art. IX.
97 See infra Part 1L A.
B See infra Part 11.B.
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have now adopted twenty-six of them, as well as a large number of
action plans for specific species or groups of species.”” And, like
many multilateral environmental treaties, it now has a compliance
mechanism, as well as a program to assess the consistency of na-
tionallo(}egislation with the obligations pertaining to Appendix I spe-
cies.

A. The Prohibition Against Taking Appendix [ Species

1. Implementation of the Take Prohibition

Article III(5) provides that Range State parties of Appendix I
migratory species “shall prohibit the taking of animals belonging to
such species.”'”! The prohibition is intended to apply broadly. First,
“taking” 1s defined as “taking, hunting, fishing, capturing, harass-
ing, deliberate killing, or attempting to engage in any such con-
duct.”'*? Unlike the obligations of Article I11(4), the take prohibition
is not qualified by the phrase “shall endeavour” or “to the extent
feasible.” Second, exceptions may be applied “only if” the taking is
for scientific purposes, to enhance the propagation or survival of the
affected species, to accommodate the needs of traditional subsist-
ence users of such species, or if extraordinary circumstances so re-
quire.'”® The exceptions must also be “precise as to content and lim-
ited in space and time,” and “not operate to the disadvantage of the
species.”'® Thus, year-round exceptions that apply across the entire
territory of a party would not seem to qualify because they are not
limited in space and time.

Most parties report that they are implementing the take prohi-
bition fully. An analysis of national reports for the Fourteenth Con-
ference of the Parties (COP14) in 2024 found that 84% of reporting
parties stated that taking was prohibited for all Appendix I species
within their territory, while others that did not cover all species or
territory were moving to enact additional legislation to remove the

% See infra Part 11.C.3.
100 See infra Part 11.D.
101 CMS, supra note 7, art. 111, § 5.
102 14 art. 1, 1(i).
103" 14 art. II1, 9 5(a)—~(d).
108 74 art. 111, 9 5.
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gap.'” The Secretariat has provided extensive legislative guidance
on implementation of the take prohibition that includes text of a
model law and specific examples of how parties implement the pro-
hibition.'% In addition, parties have reported that they allow very
few exceptions to the take prohibition and are taking action to im-
prove enforcement of the take prohibition.'"’?

The reality, however, may not match these positive self-assess-
ments. For example, not all parties prohibit the taking of all Appen-
dix I species.'” Some parties have no legislation to implement the
take prohibition.'” Others do not identify whether any law prohibits
the take of particular taxonomic groups.''® When parties identify
legislation to implement the take prohibition, they often do not pro-
vide sufficient information to accurately assess the scope of the take
prohibition.'!!

In addition, the Secretariat reports that “[p]arties are not con-
sistently notifying the Secretariat of their exceptions as required by
Atrticle II1.7 of the Convention.”''? Even if parties are not reporting

105 UNEP-WCMC, ANALYSIS OF CMS NATIONAL REPORTS TO COP14, 8
(2023).

106 See CMS, Review Mechanism and National Legislation Programme,
UNEP/CMS/COP13/Doc.22, annex 2 (Nov. 15, 2019).

107 ANALYSIS OF CMS NATIONAL REPORTS TO COP14, supra note 105, at 9, 21,
tbl. 10-1.

108 See id. at 8.

109 See id.

10 See, e. g., CMS Secretariat, Antigua and Barbuda: Inventory: Implementa-
tion of Articles II1.4 and IIL.5, 1 (undated); CMS Secretariat, Spain: Inventory:
Implementation of Articles II1.4 and IIL.5 of the Convention, 1, 2, 3, 5 (undated).
See, e.g., CMS, Philippines: Inventory—Implementation of Articles I11.4 and III.5
of the Convention, 2 (undated); CMS, United Kingdom—Inventory of Articles
111.4 and I11.5 of the Convention, 1-2 (undated).

1" The national legislation inventory for Spain, for example, states in several
places that “insufficient information is provided to understand how species are
actually protected and not clear in what way the following legislation is specifi-
cally relevant to the take prohibition.” See CMS Secretariat, Spain: Inventory: Im-
plementation of Articles II1.4 and II1.5 of the Convention, supra note 110.

12 CMS Secretariat, Review Mechanism and National Legislation Programme,
UNEP/CMS/COP14/Doc.24, § 21 (Oct. 10, 2023).
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any exceptions, the scope of available exceptions remains unidenti-
fied.'"® As such, the use of exceptions remains unclear.

An improved understanding of implementation—and actual
implementation—of the take prohibition could certainly be en-
hanced through better and more precise reporting by parties.''* As
part of the National Legislation Programme, the Secretariat is
charged with reviewing national reports and other information sub-
mitted by parties.''> But, those inventories are only as robust as the
information provided by the parties. More parties must report, and
all parties must report with enough detail to allow for sufficient re-
view of their implementation of the take prohibition.

2. Are Unintentional Takes Prohibited?

One significant question left unanswered by Article I1I(5) is the
extent to which the definition of “taking” includes unintentional tak-
ing, such as bycatch in fisheries. If a longline fishing vessel flagged
to a CMS party unintentionally catches an Appendix I great white
shark (Carcharodon carcharias) while fishing for tuna, has it vio-
lated the prohibition against “take”? The Vienna Convention on the
Law of Treaties (VCLT) and customary rules of treaty interpretation
provide that a treaty must be interpreted in good faith in accordance
with the ordinary meaning of the terms of the treaty in their context
and in light of its object and purpose.''® The context includes the

113 See, e.g., CMS Secretariat, Zimbabwe: Implementation of Articles I11.4 and
IIL.5 of the Convention (undated) (stating that the scope of exceptions is either
unknown or that “no law is identified to determine the scope of permissible excep-
tions”).

14 Article VI requires parties to submit reports on “measures that they are tak-
ing to implement the provisions of this Convention for [Appendix I and II] spe-
cies.” CMS, supra note 7, art. VI, § 3.

15" See National Legislation Programme, CMS, https://www.cms.int/en/activi-
ties/national-legislation-programme [https://perma.cc/UKZ8-6EN2] (last visited
Oct. 14, 2025) (describing the process under which parties to the CMS Convention
fill out questionnaires that the Secretariat must review and respond to with recom-
mendations to ensure the parties’ compliance with the Convention).

116 Vienna Convention on the Law of Treaties art. 31, May 23, 1969, 1155
U.N.T.S. 331 (entered into force Jan. 27, 1980) [hereinafter VCLT]. The Vienna
Convention does not apply retroactively. Id. art. 4. Nonetheless, its rules apply to
interpretation of the ICRW, because the Vienna Convention codifies customary
international law regarding interpretation of treaties. See IAN M. SINCLAIR, THE
VIENNA CONVENTION ON THE LAW OF TREATIES 19 (1973) (“[TThere is now strong
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treaty, its preamble and annexes, as well as any agreement or instru-
ment relating to the treaty.'"’

Applying this rule to the definition of “taking,” however, yields
at least three possible interpretations. First, Article I.1(i) uses the
word “deliberate” (i.e., intentional) to modify killing, but not “tak-
ing, hunting, fishing, capturing or harassing.” Thus, “taking” could
be interpreted to prohibit “deliberate,” that is intentional, killing but
not unintentional killing. In contrast, because “deliberate” does not
modify “taking, hunting, fishing, capturing or harassing,” “taking”
could be interpreted to include intentional and unintentional “tak-
ing, hunting, fishing, capturing or harassing.” If the drafters had in-
tended only deliberate taking to be prohibited, they would have in-
serted “deliberate” at the beginning of the list of types of taking; that
is, they would have defined “taking” to mean “deliberate taking,
hunting, fishing, capturing, harassing, and killing.”

Such an interpretation appears supported by the negotiating
history. Like all drafts preceding it, the last pre-conference draft
from December 1978—the one used to begin the final negotia-
tions—did not include the word “deliberate” in the definition of
“taking.”''® Instead, it defined “taking” as “taking, hunting, fishing,
killing or capturing.”'!® However, a drafting committee established
during the negotiations inserted the word “deliberate” before “kill-
ing” and ‘“harassing”; it also added the term “capturing” before the
word “deliberate.”'?® This change came after the United Kingdom

judicial support for the view that the rules of treaty interpretation incorporated in
the [Vienna] Convention are declaratory of customary international law.”); IAN
BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 608 (5th ed. 1998) (stat-
ing that “a good number,” although not all, of the provisions of the Vienna Con-
vention express general international law, and those that do not “constitute pre-
sumptive evidence of emergent rules of general international law”). This textual
approach to interpretation has attained the status of customary international law.
See, e.g., Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya v.
Chad), Judgment, 1994 1.C.J. 6, at 22 (Feb. 3) (applying VCLT approach to treaty
interpretation)); OPPENHEIM’S INTERNATIONAL LAW: PEACE, 1271-75 (Jennings
& Watts eds., 9th ed. 1992).

17" See VCLT, supra note 116, art. 31.
118 Second Revised Draft Convention, supra note 43, art. I, q 1(f).
119

1d.

120" Conference to Conclude a Convention on the Conservation of Migratory
Species of Wild Animals, RT 2/Rev. 1, art. I, § 1(g) (June 18, 1979).
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proposed the inclusion of “deliberate” before “killing or capturing,”
stating that “[u]nintentional killing—such as treading on or running
over—must be eliminated from the list of prohibitions.”'?' The text
adopted, however, defines “taking” as “taking, hunting, fishing,
capturing, harassing, deliberate killing, or attempting to engage in
any such conduct.”!??

In other words, the drafters first inserted the word deliberate to
modify both killing and harassing. The drafters then moved the term
“harass” so that it was not modified by the term “deliberate.” Be-
cause the drafters provisionally approved and adopted this text
“without discussion,”'* any explicit reasoning of the drafters for the
final position of “deliberate” is missing.'** Yet, the purposeful in-
sertion of “deliberate” to modify “killing” but not “harassing” pro-
vides compelling support for the conclusion that unintentional takes
resulting from hunting, fishing, and capturing are prohibited. Thus,
unintentional “killing,” such as hitting an Appendix I bird with your
car while you drive, is not prohibited. Conversely, unintentional
capturing of Appendix I species such as sea turtles and cetaceans in
fishing nets or on longlines as bycatch constitutes a “take” and is
prohibited by Article III(5) in the absence of a valid exception.'*

121 United Kingdom, Proposed Amendment to the Second Draft Dated Decem-
ber 1978, PL 3, 4 (June 11, 1979). The United Kingdom also proposed that “de-
liberate disturbance” be prohibited. Its proposed amendment read in full: “‘Tak-
ing’ means taking, hunting fishing, deliberate killing or capturing and deliberate
disturbance.” Id.

122 cwms, supra note 7, art. I, § 1(i). The prohibition against attempting to take
Appendix I animal originates from an Australian proposal. Australia, Proposed
Amendments to the Draft Convention, PL 30, 2 (June 14, 1979).

123 Conference to Conclude a Convention on the Conservation of Migratory
Species of Wild Animals, SumPI 10, 1 (June 21, 1979).

124 qumP1 14, supra note 48, at 1-2.

125 Others have supported this view. See, e.g., BOWMAN, DAVIES & REDGWELL
supra note 41, at 548 (2d ed. 2010) (“It is noteworthy that, whereas ‘killing” must
be deliberate to constitute a ‘taking,” capture apparently need not be. Conse-
quently, the accidental by-catch in fishing nets of marine turtles, cetaceans and
seabirds (still a major threat to certain species) is an activity that must be rigorously
controlled.”); see also Lyster, The “Bonn Convention,” supra note 13, at 988
(“Since the entanglement of turtles in the trawls clearly constitutes ‘capturing’ or
‘harassing,” even if the killing of turtles is deemed not to be ‘deliberate,’ it is prob-
ably fair to conclude that article III(5) imposes a legal duty on parties that are
Range States of the Atlantic ridley to prohibit the use of shrimp trawls in areas
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The second interpretation limits all forms of “taking” to inten-
tional “taking.” Under this interpretation, it is assumed that “hunt-
ing, fishing, capturing, and harassing” are deliberate acts. One does
not unintentionally hunt or fish. This interpretation has problems,
however, because not all capturing and harassing of animals is in-
tentional in the same way that hunting and fishing are always inten-
tional. For example, noise from vessels, seismic testing, and sonar
is known to harass cetaceans and other species, yet those engaged
in those activities do not intend to harass migratory species.'*® In
addition to bycatch in fisheries, in which listed species are undoubt-
edly captured unintentionally, Appendix I birds are also uninten-
tionally captured in mist nets during migration. In fact, “[e]ach year,
up to 6.2 million exhausted birds, migrating between their breeding
and wintering grounds, are caught in illegally set nets stretching for
hundreds of kilometres along the North African coastline.”'?” The
intention is not to capture CMS Appendix I species. The intent is
likely to capture European goldfinches (Carduelis carduelis) or
other species, which are caught for trade as pets or food.!*® None-
theless, many Appendix I bird species are caught in the mist nets.'*’
In none of these cases, however, are parties reporting that these acts

where the turtle occurs unless the trawls are fitted with ‘Turtle Excluder De-
vices.””).

126 n the United States, seismic testing and Navy sonar testing have been con-
sidered “harassment” under the Marine Mammal Protection Act, 16 U.S.C. §§
1361-1423. See, e.g., Native Village of Chickaloon v. Nat’l Marine Fisheries
Serv., 947 F. Supp. 2d 1031, 1037, 1039 (D. Alaska 2013) (recognizing that seis-
mic testing for oil would harass belugas); NRDC v. Pritzker, 828 F.3d 1125, 1131-
32 (9th Cir. 2016) (concluding that Navy sonar testing would harass various spe-
cies of marine mammals).

127 Press Release, CMS, New Task Force Set to Stop Illegal Killing, Taking
and Trade of Migratory Birds (May 9, 2016), https://www.cms.int/en/news/new-
task-force-set-stop-illegal-killing-taking-and-trade-migratory-birds
[https://perma.cc/GF2A-F4FT].

128 See Rassim Khelifa et al., Unraveling the Drastic Range Retraction of an
Emblematic Songbird of North Africa: Potential Threats to Afro-Palearctic Mi-
gratory Birds, 7 SCL. REPORTS 3 (2017).

129" The Prevention of lllegal Killing, Taking and Trade of Migratory Birds, su-
pra note 20, at pmbl. para. 8 (“Aware that the use of mist nets and other nets is a
major cause of illegal, killing, taking, and trade of birds, including of CMS Ap-
pendix I species and that control of the production and sale of such nets can be the
most effective way of reducing such illegal activity,”).
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constitute prohibited takes or are subject to an exception. Implicitly,
the parties have adopted this interpretation which focuses on an in-
tention to take an Appendix I animal, not whether one has intended
to engage in any of the activities constituting a take.

This interpretation is troubling because it is not consistent with
the placement of “deliberate” only before killing when it is clear that
unintentional capturing and harassing can readily occur. In fact, the
United States commented prior to the negotiations that the take pro-
hibition might bar the incidental take of sea turtles in shrimp trawl-
ing."*® This interpretation is also not consistent with the intent of the
drafters to limit exceptions to “exceptional circumstances” to ensure
immediate protection and rapid conservation gains for Appendix I
species.”! In fact, many commenters on early drafts argued that this
exception was far too narrow and should include exceptions to en-
hance the survival of the species'®? or for scientific or educational
purposes.!*® Yet, these suggestions were initially rejected'** and
adopted only during the final negotiating conference in Bonn.'*’
Nonetheless, the drafters’ intent to keep the range of exceptions nar-
row is evidenced by the rejection of the United Kingdom’s proposal
to delete the requirement that exceptions “not disadvantage the spe-
cies.”!3¢

Whereas the second interpretation focuses on the intention to
kill an individual of an Appendix I species, the third possible

130 See U.S. DEP’T OF STATE, DRAFT ENVIRONMENTAL IMPACT ASSESSMENT
FOR THE CONVENTION ON THE CONSERVATION OF MIGRATORY SPECIES OF WILD
ANIMALS, 74 (1979).

131 Explanatory Notes on Revised Draft Convention on the Conservation of Mi-
gratory Species of Wild Animals, at 39 (Aug. 5, 1977).

132 See, e. g., Letter from F. Wayne King, Dir. of Zoology and Conservation,
N.Y. Z0oOLOGICAL SoC’Y, 6 (Jan. 2, 1978) (on file with author) (seeking to expand
the exceptions to “approved conservation purposes”).

133 See, e.g., Letter from Micheal J. Bean, Environmental Law Institute, to
Francoise Burhenne-Guilmin, [UCN, 3 (Dec. 6, 1977) (on file with author).

134 Second Revised Draft Convention, supra note 43, art. 111, 4 3 (retaining ex-
ceptions only if “extraordinary circumstances so require”).

135 See Conference to Conclude the Convention on the Conservation of Migra-
tory Species of Wild Animals, Final Act of the Conference to Conclude the Con-
vention on the Conservation of Migratory Species of Wild Animals, RT 5, art. 111,
(June 23, 1979)

136 Proposed Amendment to the Second Draft, supra note 121, at 12.



2026] THE CONVENTION ON MIGRATORY SPECIES AT 45 85

interpretation focuses on the intention to engage in particular acts,
such as hunting, fishing, capturing, or harassing."*” Under this inter-
pretation, all intentional and reasonably foreseeable takes—even if
unintentional—of an Appendix I animal are prohibited. This ap-
proach would support the overall objective of CMS to improve the
conservation status of Appendix I species by prohibiting activities
that are highly likely to result in a take of Appendix I species. This
is the approach adopted by the European Union under the Habitats
Directive!®® and the United States under the Endangered Species
Act.!¥?

Under the Habitats Directive, EU member States are required
to prohibit “all forms of deliberate capture or killing” of species in
need of strict protection.'*® In Commission v. Greece, the Court of
Justice of the European Union (CJEU) noted that Greece allowed
the use of mopeds on known nesting beaches of loggerhead sea tur-
tles (Caretta caretta) and the use of small boats near those beaches
during the breeding season, even though such activities were pro-
hibited.'*! The Court concluded that Greece “did not take . . . all the
requisite specific measures to prevent the deliberate disturbance of
the sea turtle Caretta caretta during its breeding period.”'** Even
though Greece did not intentionally disturb or intentionally allow
the disturbance of the species’ habitat, the Court found that Greece’s
knowledge and acceptance of the consequences violated the Habi-
tat’s prohibition against “deliberate” disturbance.

In a subsequence case, Commission v. Cyprus, the Court de-
clared that Cyprus had failed to take all requisite measures to pro-
hibit the deliberate killing and deliberate disturbance of the Cypriot
grass snake (Natrix natrix cypriaca) “by tolerating activities,”

137" See, e.g., Endangered Species Act of 1973 § 3(19), 16 U.S.C. § 1532(19)
(defining a “take” as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, cap-
ture, or collect, or to attempt to engage in any such conduct”).

138 See Council Directive 92/43, 7, 1992, O.J. (L 206, 22) (EC) [hereinafter Hab-
itats Directive].

139" See Endangered Species Act of 1973 § 3(19), 16 U.S.C. § 1532(19) (defin-
ing a “take” as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct”).

140" See Habitats Directive, supra note 138, art. 12(a), annex IV(a).
141" Case C-103/00, Comm’n v. Greece, 9 35, 37 (Jan. 30, 2002).
142 1d. at 9 39.
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including excessive withdrawal of water, property development,
and motocross racing, in the species’ known habitat.'** In contrast,
when Spain allowed activities in the habitat of the otter (Lutra lutra)
but had no knowledge of the species’ presence, it did not violate
Article 12(1) of the Habitats Directive. As the Court explained, “for
the condition as to ‘deliberate’ action in Article 12(1)(a) of the Di-
rective to be met, it must be proven that the author of the act in-
tended the capture or killing of a specimen belonging to a protected
animal species or, at the very least, accepted the possibility of such
capture or killing.”'**

Consistent with the CJEU’s jurisprudence, the European Com-
mission has summarized “deliberate” actions in the context of “de-
liberate killing” and “deliberate disturbance” of the Habitats Di-
rective to mean the following:

“[D]eliberate” actions are to be understood as actions carried out

by a person or body who knows that their action will most likely

lead to an offence against a species, but choses to ignore the risks

or consciously accepts the foreseeable results of his action.

In other words, the provision applies not only to a person who

intends to capture or kill a specimen of a protected species but

also to a person who is sufficiently informed and aware of the

likely consequences of his/her action but goes ahead anyway.'**
Elsewhere, the European Commission has written that the provision
is violated when ““a person . . . is sufficiently informed and aware
of the consequences his or her action will most likely have and
nevertheless still performs the action, which leads to the captur-
ing or Killing of specimens (e.g. as an unwanted but accepted side-
effect) (conditional intent).”'*®

Notably, the African-Eurasian Waterbird Agreement
(AEWA)—mnegotiated under the auspices of CMS—has adopted the

143" See Case C-340/10, Comm’n v. Cyprus, 94 61-69 (Mar. 15, 2012).

144 See Case C-221/04, Comm’n v. Spain, § 71 (May 18, 2006) (emphasis
added).

145 EurROPEAN COMMISSION, THE STRICT PROTECTION OF ANIMAL SPECIES OF
COMMUNITY INTEREST UNDER THE HABITATS DIRECTIVE: A SUMMARY 6 (2021).

146 EUROPEAN COMMISSION, COMMISSION NOTICE: GUIDANCE DOCUMENT ON

THE STRICT PROTECTION OF SPECIES OF COMMUNITY INTEREST UNDER THE
HABITATS DIRECTIVE C(2021) 7301 FINAL 25 (2021) (emphasis in original).
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European Commission’s interpretation of “deliberate” in the context
of interpreting “deliberate disturbance” in the AEWA Action
Plan."*” The AEWA parties developed additional guidance to help
clarify the concept of “foreseeability”:

The definition of “deliberate” proposed includes those actions

which, although disturbance to waterbirds is not their primary

motivation, it would be the probable consequence of the action

or human behaviour concerned. Thus, for example, it is not the

purpose of kite surfing or other recreation activities such as jet-

skiing on the coast to disturb waterbirds, but this will be the con-

sequence of using such equipment within a breeding seabird col-

ony and indeed could readily be avoided.'*®
The United States has adopted a similar approach under the U.S.
Endangered Species Act (ESA), which prohibits the take—*“to har-
ass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct”—of any endangered
species.'* The U.S. Supreme Court in Babbitt v. Sweet Home con-
cluded that the ESA prohibits “takes” so long as they are “foreseea-
ble rather than merely accidental.”'>® Interpreting Sweet Home, a
Circuit Court noted that “[p]romixate cause and foreseeability are
required to affix liability for ESA violations.”'>! Thus, a state’s li-
censing of fishers in areas known to cause entanglement of endan-
gered right whales violated the ESA because it was not possible to

147" See Adoption of Guidance in the Context of Implementation of the AEWA
Action Plan, Res. 6.7, Appendix I at 4 (Nov. 14, 2015). See also Melissa Lewis,
Sustainable Use and Shared Species: Navigating AEWA’s Constraints on the Har-
vest of African-Eurasian Migratory Waterbirds, 32 GEO. ENV’T. L. REV. 299, 327—
30 (2020) (discussing the “take” prohibition under AEWA and, in particular,
AEWA’s interpretation of “deliberate”).

148 1d.

149" Endangered Species Act of 1973 § 3(19), 16 U.S.C. § 1532(19) (defining
“take”); id. at § 9(a)(1)(B)—~(C), 16 U.S.C. § 1538(a)(1)(B)—~(C) (prohibiting takes).
In addition, by regulation, the U.S. Fish & Wildlife Service extends the take pro-
hibition to threatened species. Endangered and Threatened Wildlife and Plants, 50
C.F.R. §§ 17.21(c)(1), 17.31(a) (2025).

150 Babbitt v. Sweet Home Chapter of Communities for a Great Or., 515 U.S.
687, 700 (1995).

151" Aransas Project v. Shaw, 775 F.3d 641, 656 (5th Cir. 2014).



88 N.Y.U. ENVIRONMENTAL LAW JOURNAL [Volume 34

license the use of gillnets or lobster pots “without risk of violating
the ESA by exacting a taking.”'>

So which interpretation should prevail? As noted, the second
interpretation—Iimiting the take prohibition to intentional takes—is
not consistent with the drafters’ decision to omit “deliberate” before
“harassing” when it is known that unintentional harassment from
noise and other activities can result in take. At the same time, neither
the first nor the third interpretations of “take” is trouble free. In par-
ticular, neither fits easily into the CMS regime for exceptions to the
take prohibition. Given the application of CMS to species in the ma-
rine environment and the significance of fisheries, one might have
assumed that the drafters would have established an exception for
unintentional or reasonably foreseeable incidental takes, such as
from bycatch. Exceptions for incidental takes are often specifically
incorporated into relevant law, as is the case with both the Habitats
Directive!*® and the ESA.'>* Under CMS, however, the exceptions
are limited to scientific purposes, enhancing the survival of the spe-
cies, traditional subsistence users, and extraordinary circumstances,
provided that they are also precise as to content and limited in space

152" Strahan v. Coxe, 127 F.3d 155, 164 (1st Cir. 1997). See also Animal Welfare
Inst. v. Martin, 623 F.3d 19, 26 (1st Cir. 2010) (holding that Maine violated the
ESA by permitting the use of animal traps that might incidentally trap endangered
lynx). In a case involving the definition of “harm,” which may constitute a “take”
under the ESA, the Supreme Court concluded that a landowner who knowingly
drained a pond inhabited by endangered fish would not escape ESA liability for
destroying habitat, nor would a party that logged a habitat of endangered spotted
owls. Sweet Home, 515 U.S. at 692, 695, 699-700.

153 The Habitats Directive authorizations “derogations” from Article 12’s pro-
hibitions “to prevent serious damage, in particular to crops, livestock, forests, fish-
eries and water and other types of property.” Habitats Directive, supra note 138,
art. 16(1)(b). It also requires monitoring of incidental capture and killing of species
of community interest. Id. art. 12(4).

154 The ESA allows the Secretary of the Interior to issue an incidental take per-
mit authorizing “takes” that are “incidental to, and not the purpose of, the carrying
out of an otherwise lawful activity.” 16 U.S.C. § 1539(a)(1)(B). See also id. at §
1536(b)(4)(C)(1)—(iv) (establishing criteria for incidental take permits); 50 C.F.R.
§§ 402.02, 402.14(g)(7) (2024) (requiring the U.S. Fish and Wildlife Service and
the National Marine Fisheries Service to formulate statements concerning foresee-
able incidental takes).
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and time.'*®> None of these can be interpreted broadly enough to en-
compass, for example, incidental taking in commercial fisheries. As
noted above, the negotiating history evinces an intent to allow ex-
ceptions only in narrow circumstances.

Moreover, vessels may not know which Appendix I species
they may catch or where they may catch them, although this is not
universally true.'>® An open-ended exception to catch any CMS Ap-
pendix I species whenever and wherever the vessel is licensed to
fish might not meet the requirement that any exception be “limited
in space and time.”!>” Also, without knowing the volume of bycatch
of any species or the location of the bycatch, a CMS party would not
be able to determine whether the exception would disadvantage the
species, although a party might be able to meet this requirement by
establishing a bycatch quota if sufficient information is available to
make such a finding.'>® Some parties to the Convention on Interna-
tional Trade in Endangered Species of Wild Fauna and Flora (CITES)
are issuing relevant CITES documents authorizing trade in protected
species in this way.!>’

155" CMS Convention, supra note 7, art. III, § 5. Similarly, the legally binding
AEWA Action Plan requires parties to “regulate the modes of taking,” and parties
may grant exceptions to the take prohibition to accommodate livelihoods. AEWA,
infra note 260, at Annex 3, 4 2.1.2. It further provides that “appropriate measures
shall especially address incidental killing and bycatch in fishing gear including the
use of gill nets, longlines and trawling.” /d. at § 4.3.7.

156" One study, for example, mapped movements of pelagic sharks with indus-
trial fishing, showing “high-seas hotspots of shark space use.” Nuno Queiroz et
al., Global Spatial Risk Assessment of Sharks under the Footprint of Fisheries, 572
NATURE 461, 461 (2019).

157" See CMS, Legislative Guidance Document: Exceptions to the Prohibition
on Taking of Appendix I-Listed Species under CMS Article IIL5,
UNEP/CMS/GWL/Doc.3, 99 20-25 (2025) (describing the specificity needed for
a valid exception under the “limited in space and time” criteria).

158 Seeid. 992627 (noting that numerical caps—that is, specifying the volume
of individuals that can be taken—can help ensure that an exception does not dis-
advantage the species).

159 See Hugh Robertson, Making NDFs for Shortfin Mako in ABNJ near New
Zealand (undated); U.S. Approach to Making NDFs for Appendix-II Listed Sharks
in Areas Beyond National Jurisdiction (ABNJ) (undated). Both presentations were
presented to the CITES technical workshop on Non-detriment findings for speci-

mens of Appendix-1I species taken from areas beyond national jurisdiction, from
April 25th to 26th, 2024.
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In addition, the practice of the parties, which treaty interpreters
are directed to take into account,'®’ suggests that the parties do not
accept either the first or third interpretations; no CMS Party has re-
ported that it prohibits the bycatch of Appendix I species, reported
bycatch of such species as an exception as required by CMS,'®! or
sought an interpretation of whether bycatch or other unintentional
take violates the Convention. Nonetheless, the first and third inter-
pretations cannot be ruled out. Not only did the drafters always in-
tend the exceptions to be interpreted narrowly, but the agreed-upon
exceptions are themselves very narrow. As CMS Appendix I species
are “endangered”—that is, “in danger of extinction”'®*—and 89%
of CMS Appendix I species are affected by overexploitation,'® pro-
hibiting unintentional takes, particularly reasonably foreseeable un-
intentional takes, is entirely reasonable.

The third interpretation finds some support in the resolution on
The Prevention of lllegal Killing, Taking and Trade of Migratory
Birds, which implicitly suggests that reasonably foreseeable takes
might violate the CMS take prohibition. Its preamble references kill-
ing of birds, including Appendix I birds, in mist nets and by using
poisoned baits against carnivores, suggesting a broader scope to
“take” than only deliberate killings.'** In addition, the resolution’s
reference to “wild birds” and not solely “migratory birds” and to
“trade”—which is not prohibited by CMS—suggests the resolution
has a broader scope than provided by CMS Article ITI(5).

Nevertheless, the resolution’s operative paragraphs urge parties
to adopt a “zero-tolerance approach to any deliberate illegal killing,
taking and trade of wild birds . . .”'% It further urges parties to adopt

160 VCLT, supra note 116, art. 31, § 3(b).
161 Gee CMS, supra note 7, art. 111, 9 7.

162 CMS, supra note 7, arts. I, 9 1(e), 1L, 9 1.

163 DAVISET AL, supra note 1, at 26.

163 The Prevention of lllegal Killing, Taking and Trade of Migratory Birds, su-

pra note 20, at pmbl. paras. 7-8.

165 14, at 9 1 (emphasis added). Similarly, the CMS Intergovernmental Task
Force on Illegal Killing, Taking and Trade of Migratory Birds in the Mediterra-
nean (MIKT) and the Bern Convention have developed a Scoreboard to assess the
progress in combating illegal killing, taking and trade of wild birds (IKB). The
Scoreboard defines the illegal killing of birds as “those unlawful activities com-
mitted intentionally resulting in the death, injury or removal of specimens of wild
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“. .. adequate national legislation to protect migratory species . . . in
line with CMS . . .” The resolution never defines deliberate illegal
killing and taking of wild birds in relation to the CMS definition of
“take” concerning CMS Appendix I migratory birds or specifically
describes adequate legislation as including a definition of “take” that
prohibits unintentional takes.'®® Moreover, the resolution never
mentions bycatch of albatrosses, petrels, and other seabirds in com-
mercial fisheries, indicating that the parties were not intending to
establish a unified definition of “take” that includes unintentional
takes. Consequently, it may be more prudent to interpret the resolu-
tion as covering intentional takes only.

To date, no controversies have emerged among the parties as to
whether “take” includes unintentional takes. Yet, given the growing
number of marine species included in the Appendices that might be
caught as bycatch and the large number of Appendix I birds killed
in mist nets each year, the parties may wish to adopt a resolution
that explicitly states whether the take prohibition applies to bycatch
and other unintentional takes.'®” In at least one instance, however,
the parties showed their unwillingness to do so when they rejected
a proposal to prohibit the use of Appendix I-listed chondrichthyan
species, including those that were caught as bycatch, or even to re-
port on bycatch of chondrichthyan species.'®® This further suggests
that the parties do not embrace a definition of taking that prohibits
unintentional takes. Assuming that is correct, the parties have opted
for an interpretation that makes recovery of species more difficult.

B. Protecting and Restoring Habitats and Addressing Threats to

birds from the wild either dead or alive, including their parts or derivatives.” Sec-
retariats of the Bern Convention and CMS, Scoreboard to Assess the Progress in
Combatting lllegal Killing, Taking and Trade of Wild Birds (IKB), 5, 1.1, (July 17,
2017). While using the word “intentionally,” the definition also refers broadly to
“wild birds” and not CMS Appendix I birds or to the CMS definition of “take.”

166 The Prevention of lllegal Killing, Taking and Trade of Migratory Birds, su-
pranote 20, q 11.

167 The parties would further define “taking” using their general authority to
“make recommendations . . . for improving the conservation status of migratory
species.” CMS, supra note 7, art. VI, 9§ 5(e).

168 See CMS Sessional Committee of the CMS Scientific Council, ScC-SC4
CRP 2.7, 11 (2019).
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Species and Their Migration

Consistent with the challenges of protecting migratory species
from various threats along their migration, CMS imposes wide-
ranging obligations on Range States to protect the habitat and mi-
gration of Appendix I species. Article 11I(4) provides that Parties
that are Range States “shall endeavor”:

(a) to conserve and, where feasible and appropriate, restore
those habitats of the species which are of importance in re-
moving the species from danger of extinction;

(b) to prevent, remove, compensate for or minimize, as appro-
priate, the adverse effects of activities or obstacles that seri-
ously impede or prevent the migration of the species; and

(c) to the extent feasible and appropriate, to prevent, reduce or
control factors that are endangering or are likely to further en-
danger the species, including strictly controlling the introduc-
tion of, or controlling or eliminating, already introduced exotic
species.'®

Given the broad range of species included in Appendix I and the
varied threats challenging their survival, CMS does impose an “ex-
tremely wide-ranging and onerous set of obligations” that may es-
tablish a “near-impossible burden” on Range States.'”® Yet, if the
goal is to maintain or restore a species to a favourable conservation
status, the parties must rise to the challenge of implementing these
obligations. Consider the following examples:

o Sea turtles, such as the leatherback turtle (Dermochelys cori-
acea), are caught in the nets of shrimpers. Females return to
the same beach each year to lay their eggs, but the beaches
may be eroded or lost entirely to rising sea levels or human
activities. Humans, dogs, and others take the eggs for food.
Light from hotels and houses may redirect sea turtle hatch-
lings inland instead of towards the sea.'”’

169 CMS, supra note 7, art. 111, 4.
170 Caddell, supra note 15, at 117.

Y1V Leatherback Turtle: in the Spotlights, NOAA FISHERIES: SPECIES
DIRECTORY, https://www.fisheries.noaa.gov/species/leatherback-turtle
[https://perma.cc/6ATI-VETC] (last visited Sep. 26, 2025). See generally Chris
Wold, The Status of Sea Turtles under International Environmental Law and In-
ternational Environmental Agreements, 5 J. INT’L WILDLIFE L. & PoL’y 11, 15—
18 (2002) (describing threats and applicable law to sea turtles).
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o The North Atlantic right whale (Eubalaena glacialis), despite
being a marine species like the leatherback, faces very dif-
ferent threats. Right whales are entangled in lobster and crab
fishing gear, killed by vessel strikes because they migrate
along an important international shipping route, ocean noise,
and adversely affected by climate change, which is altering
the availability of food resources.'’*

o The gorilla (Gorilla gorilla) is poached for food, captured for
pets, and hunted for trophies and medicine. In addition, its
forest habitats are lost or degraded by commercial logging
and for agriculture. Its populations have been reduced by a
variety of infectious diseases, including Ebola.'”

o The saker falcon (Falco cherrug) is threatened by habitat de-
struction and exploitation for falconry. Saker falcons are also
electrocuted on medium-voltage powerlines, unintentionally
poisoned by pesticides, and killed in collisions with wind
turbines. E§gs and chicks are harvested illegally for pets and
falconry.!’

These examples highlight the challenges of implementing the
obligations of Article 11I(4). Different habitat types must be pro-
tected, monitoring of illegal activities requires enforcement officials
across a diversity of habitats, different fisheries must be regulated
differently, and other sui generis requirements must be imposed on
a species-specific basis to address threats to Appendix [ species,
their habitats and their migration. For these reasons, presumably, the
Convention explicitly provides that Range States ““shall endeavour”
to implement these requirements where “feasible and appropriate”
or “as appropriate.”

Given the breadth of habitats to protect and restore and the wide
variety of threats to species and their migrations, it is perhaps inev-
itable that the unqualified obligations to protect habitats and migra-
tions included in the draft convention presented to the parties at the

172" North  Atlantic Right Whale, NOAA FISHERIES, https://www.fisher-
ies.noaa.gov/species/north-atlantic-right-whale  [https:/perma.cc/FL2S-TEGY]
(last visited Sept. 28, 2025).

'3 Threats to Gorillas, WORLD WILDLIFE FUND, https://wwf.panda.org/dis-
cover/knowledge hub/endangered species/great _apes/gorillas/threats/
[https://perma.cc/S8GI-KGHL] (last visited Sept 28, 2025).

174 Andras Kovacs, Colin Galbraith & Nick P. Williams, CMS, Saker Falcon
Falco cherrug Global Action Plan (SakerGap) 32-38, 44-45 (2014).
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start of the negotiations were “heavily diluted.”'”® Notably, the ne-
gotiating draft provided that Range States “shall” perform these ob-
ligations without any qualifying language,'’® with exceptions al-
lowed only in “extraordinary circumstances.”'”’ As with the
proposed take prohibition of the negotiating text, the strictness of
these obligations can be understood by the drafters’ original vision
to apply them to “a limited number of species with a very unfavour-
able 1<:7§g)nservation status” to improve their conservation status rap-
idly.

Delegations, though, believed these obligations were too strict.
The United Kingdom, for example, noted that “[t]here may be cases
where, with the best will in the world, effective measures will be
impossible.”'”® As a result, it proposed adding the phrase “where
possible” to all of the Article III obligations and the phrase “insofar
as 1s practicable” to the obligation to control factors likely to influ-
ence a species’ unfavourable conservation status.'®® The United
States, without comment, made similar proposals for all three obli-
gations that became Article I11(4).'8!

However, by this point in the negotiations, CMS was taking a
different shape than originally intended, which might explain the
introduction of the qualifying language in Article I11(4). While the
IUCN as the principal drafter envisaged Appendix I including as
few as ten to fifteen species,'® the Federal Republic of Germany
had a different view, recommending about 70 species at a 1978

175 BOWMAN, DAVIES & REDGWELL, supra note 41, at 549 (“It is obvious that,

by comparison with the obligations to control taking, these commitments [in Arti-

cle I1I(4)] are heavily diluted.”).

176 Second Revised Draft Convention, supra note 43, art. I11, q 2.

77 1d.q 3.

178 Second Revised Draft Convention, supra note 43, at 41.

179 United Kingdom Proposed Amendments, supra note 121, at 9.

180 14 at 11, 13.
181" United States, Proposed Amendment of Article III, PL 10 (June 13, 1979).

182 See Letter from Daniel B. Navid, Assistant Legal Officer, IUCN Env’t L.
Ctr., to Tony Mence, IUCN (July 5, 1977) (on file with author) (noting that the
TUCN Environmental Law Centre was “alarmed by the magnitude and composi-
tion” of the proposed list of species for inclusion in Appendix I and that “[w]e
were told by scientific authorities in the Ministry that they could only envisage
10-15 species that it would be desirable to list on this Appendix”).
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meeting to discuss an initial list of species for inclusion in Appendix
1."* In addition, Appendix I would now include endangered species
instead of those with an “unfavourable conservation status;” Appen-
dix II would now include species with an “unfavourable conserva-
tion status.”'3* Clearly, Article I1I(4) would have a much greater im-
pact on parties if its obligations were not qualified.

Despite the qualified nature of the obligations of Article I11(4),
the parties, acting collectively, have done much to implement this
mandate to protect and restore habitats, remove obstacles to migra-
tion, and control threats to Appendix I species. For example:

o SakerGap includes a detailed framework for action for ad-
dressing the threats to saker falcons noted above. These ac-
tions include ensuring that new medium-voltage power lines
are designed to avoid electrocution of falcons and existing
powerlines are so modified, developing ex sifu conservation
strategies to reduce pressure on wild populations, and the
mapping of areas of importance to saker falcons for protect-
ing their habitat.'® The plan also includes specific survival
targets and other measures of success with means to verify
whether those targets have been met and measures imple-
mented.'*

e The ambitious Sahelo-Saharan Megafauna Initiative includes
species-specific action plans for nine mammal species across
sixteen African States.'®” The action plans include directives

183 TUCN, Summary Record of Meeting of Experts to Advise on Species to Be
Included in Appendices to the Convention (18-21 July 1978) (1978) (on file with
author).

184 Compare Second Revised Draft Convention, supra note 43, at arts. III (“Ap-
pendix I shall list migratory species selected in consequence of their unfavourable
conservation status[.]”), with Conference to Conclude a Convention on the Con-
servation of Migratory Species of Wild Animals, Proposal by the Federal Repub-
lic of Germany and Other Delegations, DC 2 9§ 1 (June 15, 1979) (“Appendix I
shall list migratory species which are endangered.”) and Conference to Conclude
a Convention on the Conservation of Migratory Species of Wild Animals, Pro-
posed Amendment of Article IV (New Draft) Submitted by the Working Group, DC
4,9 1 (June 16, 1979) (“Appendix II shall list migratory species which . . . have
an unfavourable conservation status.”.

185 KovAcs, GALBRAITH & WILLIAMS, supra note 174, at 68—69.

186 1d. at 70-72.

87 CMS, Sahelo-Saharan Megafauna Initiative, UNEP/CMS/Res. 9.21
(Rev.COP14) (2024). The initiative covers the addax (Addax nasomaculatus),
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to strengthen legislation, restore important habitats, engage
in needed scientific research, and improve enforcement of
law, among many other activities that implement CMS’s
habitat obligations.'®®

o The Central Asian Mammal Initiative (CAMI) creates a pro-

gram of work to conserve and manage fifteen species in four-
teen Asian Range States.'®® As with the Sahelo-Saharan
Megafauna Initiative, CAMI includes numerous activities
for the parties to adopt as a means to implement CMS Article
11I(4), including those relating to management of live-
stock. '

The parties have also taken action and provided guidance to
promote ecological connectivity through, inter alia, ecological net-
works and by addressing obstacles to migration that affect larger
taxonomic groups.'®! For example, resolutions call on parties to de-
velop measures to build power lines using medium-voltage to pro-
tect all bird species, not just saker falcons, from electrocution.'*?
Other resolutions include guidelines for preventing poisoning of

African wild ass (Equus africanus), Barbary sheep (Ammotragus lervia) Cuvier’s
gazelle (Gazella cuvieri), dama gazelle (Nanger dama), red-fronted gazelle (Eu-
dorcas rufifrons), scimitar-horned oryx (Oryx dammah), slender-horned gazelle
(Gazella leptoceros), and dorcas gazelle (Gazella dorcas) in Algeria, Burkina
Faso, Chad, Egypt, Eritrea, Ethiopia, Libya, Mali, Mauritania, Morocco, Niger,
Nigeria, Senegal, South Sudan, Sudan and Tunisia. /d. at q 1.

188 4. at Annex.

189 Central Asian Mammal Initiative, supra note 18, at 4-5. This initiative,
known as CAMI, covers the argali (Ovis ammon), Asiatic cheetah (Acinonxy ju-
batus), Asiatic wild ass (Equus hemionus), Bukhara deer (Cervus elaphus yarkan-
densis), Gobi bear (Ursos arctos isabellinus), goitered gazelle (Gazella subgut-
turosa), kiang (Equus kiang), Mongolian gazelle (Procapra gutturosa), Persian
leopard (Panthera pardus saxicolor), Przewalski’s horse (Equus ferus przewal-
skii), saiga antelope (Saiga spp.), snow leopard (Uncia uncia), urial (Ovis vignei),
wild camel (Camelus bactrianus), and wild yak (Bos grunnens) in Afghanistan,
Bhutan, China, India, Iran, Kazakhstan, Kyrgyzstan, Mongolia, Nepal, Pakistan,
Russian Federation, Tajikistan, Turkmenistan, and Uzbekistan. /d.

190 1d., at 10.

1 See, e. g., CMS, Ecological Connectivity, supra note 25; CMS, Strategic Re-
view of Aspects of Ecological Networks relating to Migratory Species,
UNEP/CMS/COP11/Doc.23.4.1.2 (Aug. 16, 2014).

192 See CMS, Power Lines and Migratory Birds, supra note 22, at pmbl. § 2, Y
2.5,2.8; CMS, Electrocution of Migratory Birds, UNEP/CMS/Res. 7.4 (2002).
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birds'®® and illegal killing of birds.'** The parties have also devel-
oped a large body of soft law to protect marine species, including
best practices guidelines relating to the live capture of cetaceans,'®
the identification and protection of important areas for marine mam-
mals'®® and sharks,'®” and directives to coordinate research and re-
duce anthropogenic noise,'*® marine debris,'*” bycatch,?** and vessel
strikes.?’! Regarding terrestrial mammals, the parties have devel-
oped a joint project with CITES “to enhance the conservation, res-
toration and management of the African Wild Dog (Lycaon pictus),
Cheetah (Acinonyx jubatus), Leopard (Panthera pardus) and Lion
(Panthera leo), as well as their habitats and prey . . .”?°* The new
CMS Jaguar Initiative seeks to replicate the successes of the African
Carnivores Initiative.?*

In the end, parties ‘“shall endeavour” to implement these
measures. Although the use of “endeavor” softens the nature of the
obligation, it nonetheless imposes one.?** Obligations like those

193 See CMS, Preventing Poisoning of Migratory Birds, UNEP/CMS/Res.
11.15 (Rev.COP14) (2024).

194 See The Prevention of lllegal Killing, Taking and Trade of Migratory Birds,
supra note 20.

195" See CMS, Live Capture of Cetaceans from the Wild for Commercial Pur-
poses, UNEP/CMS/Res. 11.22 (Rev.COP12) (2017).

196 Soe CMS, Important Marine Mammal Areas (IMMAs), UNEP/CMS/Res.
12.13 (2017).

197" See CMS, Important Shark and Ray Areas, UNEP/CMS/Res. 14.7 (2024).

198 See CMS, Adverse Impacts of Anthropogenic Noise on Cetaceans and Other
Migratory Species, UNEP/CMS/Res. 12.14 (2017).

199" See CMS, Management of Marine Debris, UNEP/CMS/Res. 12.20 (2017).

200 See CMS, Bycatch, supra note 20.

201 See CMS, Reducing the Risk of Vessel Strikes for Marine Megafauna,
UNEP/CMS/Res. 14.5, 2 (2024).

202 CMS, Joint CITES-CMS African Carnivores Initiative, UNEP/CMS/Res.
13.4, 2 (2020).

203 See CMS, CMS Jaguar Initiative, UNEP/CMS/Res. 14.14 (2024).

204 The High Court of Australia interpreted the phrase “shall endeavor, in so far
as possible, and as appropriate for each country” under Article 5 of the World
Heritage Convention as imposing an obligation. One member of the 4-3 majority
on that issue, Judge Anthony Mason, wrote the following:

[Article 5] is expressed in the form of a command requiring each party
to endeavour to bring about the matters dealt with in the lettered
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found in CMS Article I1I(4)—obligations that do not guarantee a
specific outcome—are “obligations of conduct” that require parties
“to deploy adequate means, to exercise best possible efforts, to do
the utmost” to achieve the intended result.’’> As expressed by the
International Court of Justice, parties must exercise “due diligence”
to implement such measures.?*® Parties have flexibility in how they

paragraphs. Indeed, there would be little point in adding the qualifica-
tions “in so far as possible” and “as appropriate for each country” unless
the article imposed an obligation. The first qualification means “in so far
as is practicable” and the second takes account of the difference in legal
systems. Neither of these qualifications nor the existence of an element
of discretion and value judgment in par. (d) [of Article 5] is inconsistent
with the existence of an obligation. There is a distinction between a dis-
cretion as to the manner of performance and a discretion as to perfor-
mance or nonperformance. The latter, but not the former, is inconsistent
with a binding obligation to perform. And it is only natural that in fram-
ing a command to States to take measures of the kind described in par.
(d) in relation to their heritage the command will be expressed in terms
of endeavour, subject to the qualifications mentioned.
Commonwealth v. Tasmania (1983) 158 CLR 1 (Austl.).

205 Responsibilities and Obligations of States with respect to Activities in the
Area, Advisory Opinion, Feb. 1, 2011, ITLOS Rep. 10, 41, § 110.

206 pylp Mills on the River Uruguay (Arg. v. Uru.), Judgment, 2010 1.C.J. 14,

77,9 187 (Apr. 10). The Court later added the following:
[TThe obligation to “preserve the aquatic environment, and in particular
to prevent pollution by prescribing appropriate rules and measures” is an
obligation to act with due diligence in respect of all activities which take
place under the jurisdiction and control of each party. It is an obligation
which entails not only the adoption of appropriate rules and measures,
but also a certain level of vigilance in their enforcement and the exercise
of administrative control applicable to public and private operators, such
as the monitoring of activities undertaken by such operators, to safeguard
the rights of the other party. The responsibility of a party to the 1975
Statute would therefore be engaged if it was shown that it had failed to
act diligently and thus take all appropriate measures to enforce its rele-
vant regulations on a public or private operator under its jurisdiction. The
obligation of due diligence under Article 41(a) in the adoption and en-
forcement of appropriate rules and measures is further reinforced by the
requirement that such rules and measures must be “in accordance with
applicable international agreements” and “in keeping, where relevant,
with the guidelines and recommendations of international technical bod-
ies.” This requirement has the advantage of ensuring that the rules and
measures adopted by the parties both have to conform to applicable in-
ternational agreements and to take account of internationally agreed tech-
nical standards.
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implement these types of obligations but not whether they do. More-
over, “the standard of due diligence varies depending on the partic-
ular circumstances to which the obligation of due diligence ap-
plies.”®” As the International Tribunal on the Law of the Sea
recently stated in the context of duties to combat climate change un-
der the UN Convention on the Law of the Sea, those circumstances
include “scientific and technological information, relevant interna-
tional rules and standards, the risk of harm and the urgency in-
volved[,]” as well as a State’s capabilities and available resources.?*®
Given the varied threats to Appendix I species and the dire conser-
vation status for many of them, a high standard of due diligence is
called for to achieve the objectives of CMS.

Regardless, CMS and its parties have moved aggressively to
implement the habitat obligations of Article I11(4). Significantly, a
party’s implementation of Article I11(4) is subject to the Conven-
tion’s compliance mechanism, known as the Review Mechanism.?"’
Given the nature of due diligence obligations, it may be difficult to
determine whether a party is non-compliant. Nonetheless, a party’s
activities can be reviewed and support provided to facilitate more
effective implementation.?'

C. Developing Agreements for Appendix Il and Other Species

From the early drafting days of CMS, the development of
Agreements for migratory species was intended to be the Conven-
tion’s cornerstone. A species’ inclusion in Appendix [ was meant to
achieve rapid conservation gains until a free-standing Agreement
with institutions distinct from CMS could be developed to provide
long-term conservation and management to the species. Over time,
however, CMS parties have seen this approach as cost-intensive.

Id. at197.

207 Request for an Advisory Opinion Submitted by the Commission of Small
Island States on Climate Change and International Law, Case No. 31, Advisory
Opinion, 86, 4239 (May 21, 2024).

208 14 at 9239, 241.

209 S CMS, Establishment of a Review Mechanism and a National Legislation
Programme, UNEP/CMS/Res. 12.9, at 2 (2017).

210 The parties adopted a “supportive, non-adversarial and facilitative ap-
proach” to compliance review that allows the provision of assistance to non-com-
plying parties but no sanctions beyond a written caution. Id. at 2, 4.
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After a brief period during which the parties negotiated several
Agreements, the parties paused the creation of new Agreements. In-
stead, the focus now appears to be on the creation of action plans
and initiatives, such as those for African Carnivores and CAMI. The
substantive content of these action plans and initiatives is essentially
the same as of Agreements. The primary difference is the burden
placed on the Secretariat because the goal for each Agreement to
adopt its own institutions, including a Secretariat and scientific
body, never materialized. Instead, the CMS Secretariat administers
most memoranda of understanding (MOUSs), action plans, and initi-
atives. Without significant increases to the Secretariat’s budget, it is
difficult to see how this approach will succeed across a broad spec-
trum of the more than 1,000 Appendix II species.”!' This section
traces the negotiators’ and parties’ evolving thoughts on Agree-
ments, examines the reasons why Agreements have succeeded or
failed, and explores the current emphasis on action plans and initia-
trves.

1. The Negotiating History

Several scholars have noted that the success of CMS rests with
the negotiation and implementation of Agreements for Appendix II
species since the Convention does not apply the prohibition against
take and other obligations to them.?!> The Convention’s negotiating
history supports this view. In fact, the second draft of the Conven-
tion from August 1974, prepared by the IUCN, provides that the
Parties “shall take action to bring into being Agreements covering
all migratory species.””'* Similarly, the Explanatory Notes to a 1975
draft state that the goal of the Convention is to ensure that all migra-
tory species are covered by an Agreement.”!* As the draft Conven-
tion did not include appendices at this point, it is clear that the [UCN

211 See DAVIS ET AL., supra note 1, at 3.

212 BoYLE & REDGWELL, supra note 16, at 658 (“[T]he success of ... CMS
depends ... on [conclusion of Agreements] ... .”); BOWMAN DAVIES &
REDGWELL, supra note 41, at 554 (noting the “central role” of agreements for Ap-
pendix II species); Caddell, supra note 15, at 15556 (highlighting the importance
of successful implementation of agreements).

213 Draft P4, supra note 42, art. 111, § 1 (emphasis added).

214 TUCN, Explanatory Notes on Draft (February 1975) of Proposed Conven-
tion on the Conservation of Migratory Species of Wild Fauna, 4 (Feb. 1975).
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meant all migratory species, provided they met the broad definition
of “migratory species.”?"

In July 1976, the IUCN and the Federal Republic of Germany
convened a group of governmental and non-governmental experts
to discuss the draft convention.?'® Many concluded that the goal of
preparing Agreements for all migratory species was too ambitious
and not politically realistic.?!” As a consequence, the drafters aban-
doned the goal of developing Agreements for all migratory species.
By 1977, the draft Convention included appendices for listed spe-
cies, which clearly indicated that only those species meeting certain
criteria would be covered by the Convention and potentially subject
to an Agreement.’'® Nonetheless, the emphasis on concluding
Agreements did not wane. The Explanatory Notes from 1977 de-
scribe the conclusion of Agreements as the “main purpose” of the
Convention because the provisions of Article III “will not be suffi-
cient to improve the conservation status of a species listed in Ap-
pendix .”*"

215 At this point, the definition of “migratory species” included all migratory
species except those that migrated wholly within the borders of a single State or
wholly within the high seas. Draft P.4, supra note 42, art. 1(a) (defining “migratory
species” as “a species of wild vertebrate, crustacean or mollusc all or some mem-
bers of which may at some season cross any border between the territory of one
State and either that of another State or the high seas during their migration cycle
L)

216 See Summary Report of the Meeting of Experts 6-9 July 1976, 7 (1976).

217" See Summary Report of the Meeting of Experts 6-9 July 1976, 44 (1976)
(stating that “[s]everal comments maintained that the present draft is over-ambi-
tious and that it will be difficult to negotiate and operate the numerous general and
specific Agreements envisaged.”) [Summary Report of the 1976 Meeting of Ex-
perts]. The United Kingdom, which believed that covering all migratory species
was “over-ambitious” and that it would be “extremely difficult to negotiate the
kind of elaborate and specific agreements over a wide range of species.” Letter
from M. 1. Rothwell, UK Science and Technology Department, to Dr. W. Diinwal
(Mar. 11, 1976).

218 First Revised Draft Convention, supra note 43, arts. II1, IV.

219 The full quote is perhaps more illuminating:
Although the main purpose of the Convention is to promote the conclu-
sion of agreements for the conservation and management of migratory
species, it is recognized in Article I1I that certain species require stringent
conservation measures which should be implemented immediately. . . .
It is anticipated that in many cases, measures provided for in Article III
will not be sufficient to improve the conservation status of a species
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In fact, in 1977 the drafters explained that they envisaged the
deletion of a species from Appendix | after Range States negotiated
an Agreement for that species.””* The IUCN, which worked on the
early drafts of the Convention with governmental officials from the
Federal Republic of Germany, argued that a species should automat-
ically be removed from Appendix I after the conclusion of an Agree-
ment, believing that this would incentivize the conclusion of Agree-
ments and that Agreements “could not function properly if the
Appendix I provisions were still in force.”**' Other negotiators ap-
parently disagreed; subsequent drafts never incorporated the
ITUCN’s recommendation.

The importance of Agreements to the success of CMS is also
highlighted by the requirement, found in many drafts of the Con-
vention, for all Range States to conclude Agreements.””?> When the
Federal Republic of Germany submitted a revised draft Convention
in 1977 for comment, it received significant pushback on this re-
quirement.?”® Later drafts reframed this requirement, providing that
parties “shall take action with a view to concluding an Agreement

. .”?2* The adopted Convention softens the duty even further by

listed in Appendix I. Accordingly, a species listed in that Appendix may
eventually be listed in Appendix II with a view to the negotiation of an
Agreement to provide for common conservation action by listed Range
States.
Explanatory Notes on Revised Draft of the Convention on the Conservation of
Migratory Species of Wild Animals, 39 (Aug. 5, 1977) [hereinafter August 1977
Explanatory Notes]; Explanatory Notes on Revised Draft of the Convention on the
Conservation of Migratory Species of Wild Animals, 3 (July 25, 1977) [hereinafter
July 1977 Explanatory Notes].

220 August 1977 Explanatory Notes, supra note 219, at 39-40; July 1977 Ex-
planatory Notes supra note 219, at 4.

221 Notes on Revision of Draft R.1, 1 (Dec. 1976).

222 See First Revised Draft Convention, supra note 43, art. IV, § 5 (“Parties that
have been added to the list of Range States . . . shall either accede to the Agreement
in question or negotiate an amendment Agreement with the parties to that Agree-
ment.”).

223 See, e.g., Letter from W.B. McCleary, First Secretary Agriculture, United
Kingdom, to Herr von Hegel, q B.2 (Feb. 1, 1978) (stating that the apparent re-
quirement to make Agreements “mandatory . . . . is quite unacceptable”).

224 Second Revised Draft Convention, supra note 43, art. IV, 9§ 2.
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providing that Parties that are Range States ‘““shall endeavour to con-
clude AGREEMENTS where these would benefit the species . . .”**

During all of this debate concerning the nature of the obligation
to conclude Agreements, none of the drafts or the explanatory notes
indicated whether the Agreements would be legally binding or not.
Some negotiators thought that Agreements should have the same le-
gal status as the Convention itself.?® The word “international” was
then added to the definition of “Agreement”*’ but subsequent Ex-
planatory Notes do not describe what that adjective added to the def-
inition.??® Others thought the Convention should be an “umbrella”
agreement that would provide basic commitments and that govern-
ments could negotiate within this framework “the form of agree-
ment most appropriate to the particular problems posed by that spe-
cies.”??

However, the drafts did include a provision stating that each
Agreement required a commission and scientific council that would
be entrusted with implementation of an Agreement.** That is,
Agreements would not be supported by the CMS Secretariat and
Scientific Council. At a 1976 Experts Meeting, several participants
voiced concern about the “possible proliferation of Commissions
and Committees.””*! Nonetheless, several drafts later, provisions

225 CMS, supra note 7, art. IV, 3.

226 See Summary Report of the 1976 Meeting of Experts, supra note 217, at 63
(noting that “[s]everal comments propose that it be made clear that the Agreements
are International Agreements having the same status as the Convention itself. To
this end, one suggestion is that the word ‘international’ be inserted before ‘Agree-
ment.””).

227 Compare Draft of the Convention on the Conservation of Migratory Species
of Wild Animals, art. I.1(j), Feb. 1975 [hereinafter February 1975 Draft], with Re-
vised Draft of the Convention on the Conservation of Migratory Species of Wild
Animals, art. I, Dec. 1976 (changing the definition of “Agreement” to mean “an
international agreement relating to the conservation and management of one or
more migratory species . . .“) (emphasis added).

228 See, e. g., Explanatory Notes to the Draft of the Convention on the Conser-
vation of Migratory Species of Wild Animals (June 8, 1977) (providing no expla-
nation for the change in the definitions or agreements sections of the Explanatory
Notes).

229 Summary Report of the 1976 Meeting of Experts, supra note 217, at 44.

230 See, e.g., February 1975 Draft, supra note 227, art. VIIIL.

Bl See Summary Report of the 1976 Meeting of Experts, supra note 217, at 81.
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requiring a commission and scientific body for each agreement re-
mained.”? In fact, the negotiators never considered the CMS Secre-
tariat to be the entity to administer Agreements. During the final
negotiating session, the text never changed with respect to the Sec-
retariat’s role with Agreements; it would promote their development
and make a list of them available to the parties, but it would not
administer them.>*

By the time the delegations arrived in Bonn for the final nego-
tiating session in June 1979, the draft Convention still did not in-
clude any conservation criteria for including species in Appendix II
and did not distinguish AGREEMENTS for Appendix II migratory
species from agreements for other migratory species.”** Based on
proposals from the United States, CMS took the shape it now has:
Appendix I would be reserved for “endangered species,”*> Appen-
dix II would include species that require “international agreements”
and that have “an unfavourable conservation status or a conserva-
tion status that could be achieved by an international agreement,”
and agreements could be developed for geographically separate
populations or lower taxa of migratory species “if such agreement
would enhance [their] conservation status.”**® The U.S. proposal
was refined by including in Appendix II those species that would
significantly benefit from an international cooperation to be
achieved by an international agreement, but the distinction remained
between “international agreements” for Appendix II species and
“agreements” for non-migratory species not included in Appendix
I1.27 That later became AGREEMENTS, defined as an “interna-
tional agreement,” for Appendix II species and “agreements” for
species that do not meet the CMS definition for “migratory

232 See, e.g., Revised Draft of Proposed Convention on the Conservation of Mi-
gratory Species of Wild Animals, art. V, 94 (June 8, 1977).

233 See Conference to Conclude a Convention on the Conservation of Migratory
Species of Wild Animals, Final Act of the Conference to Conclude the Convention
on the Conservation of Migratory Species of Wild Animals, art. IX (June 17, 1979);
CMS, supra note 7, art. IX, § 4(g)—(h).

234 See id. art. TV.
235 United States, PL 10, supra note 181.

236 United States, Proposed Amendment of Article IV, PL 11, 99 2, 6 (June 13,
1979).
27 RT 5, supra note 135, art. IV.
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species.”?*® If the negotiators intended some distinction in the legal
character between AGREEMENTS as “international agreements” in
Article IV(3) and agreements in Article IV(4), it is not recorded in
the negotiating history.

2. The Interpretation of Agreements in the Convention’s Early
Years

Through the first meetings of the Conference of the Parties, the
parties began to develop particular views on how to implement Ar-
ticles IV(3) AGREEMENTS for Appendix II species and 1V(4)
agreements for species that “periodically” cross national boundaries
but which do not meet the Convention’s definition of “migratory.”
For example, many parties and scientific experts believed that the
Secretariat  should provide administrative support for
AGREEMENTS,** even though the Convention gives the Secretar-
iat no such role.**® According to the Secretariat, if the Secretariat
were to administer AGREEMENTS, then the Parties to the
AGREEMENTS needed to provide financial support to the Secre-
tariat;>*! funds from the core CMS budget would be inadequate

238 CMS, supra note 7, arts. I, § 1(), IV, § 3-4. The decision to use
AGREEMENT wherever Agreement is found is recorded in the minutes from June
21, 1979 and recorded in Working Draft No. 2, which was adopted by the negoti-
ators. Conference to Conclude a Convention on the Conservation of Migratory
Species of Wild Animals, SumP1 12, § 1 (June 21, 1979); Conference to Conclude
a Convention on the Conservation of Migratory Species of Wild Animals, Working
Draft No. 2, Vol. 1, FINAL 1, art. 1(1)(j) (June 22, 1979); SumP1 14, supra note
48, at 3.

239 See Memorandum from CMS Secretariat on Administrative Support for
AGREEMENTS, CMS/CONF.2.15.4, § 1 (July 12, 1988) (on file with author)
(stating that “[d]uring consultations on the development of the AGREEMENTS
specified in resolution 1.6 adopted at the first meeting of the Conference of the
Parties, many government officials and scientific experts have expressed the view
that administrative support for these AGREEMENTS should be provided by the
Conference Secretariat, rather than by independent administrative and advisory
support machinery established for the purpose.”).

240 1d.

2 (stating that “it is not appropriate that [the Secretariat] should simply
take on responsibility for providing administrative support for AGREEMENTS
without supplementary contributions from parties to these AGREEMENTS, at
least in the longer term.”).



106 N.Y.U. ENVIRONMENTAL LAW JOURNAL [Volume 34

because at the time many potential parties to an AGREEMENT
were not CMS parties.**

In addition, the Convention’s definition of AGREEMENT cre-
ated some confusion that required clarification. The Convention de-
fines an “AGREEMENT” to mean “an international agreement re-
lating to the conservation of one or more migratory species as
provided for in Articles IV and V of this Convention.”** The defi-
nition’s use of the word “international” does not make clear whether
“international” refers to any agreement with two or more parties and
thus included bilateral and regional agreements or whether it refers
to agreements having broad geographic scope. Second, it is not clear
whether the term “international agreement” refers to a legally-bind-
ing agreement consistent with the Vienna Convention on the Law of
Treaties.”** France commented that AGREEMENTS “should be
flexible and they should not require ratification,”** suggesting that
AGREEMENTS need not be legally binding. Others disagreed, be-
lieving that AGREEMENTS and agreements must be legally bind-
ing.2*® As a consequence, the Secretariat recommended that “interim
conservation measures,” such as the non-legally binding

242 The Secretariat’s paper notes that for the proposed AGREEMENT for Cico-
nia c. ciconia, only 23 of the 77 Range States were Parties to the Convention. /d.
at 5.

43 cMms, supra note 7, art. I, g 1(j).

244 yCLT, supra note 116, art. 2, § 1(a) (defining “treaty” to mean “an interna-
tional agreement concluded between States in written form and governed by inter-
national law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation”).

5 cMms, Proceedings of the Second Meeting of the Conference of the Parties,
UNEP/CMS/Conf.2.16, 9 26 (1988).

246 por example, Barbara Lausche, an attorney, states in her history of the Con-
vention that “legally-binding agreements would be needed to trigger actions re-
quired for specific species” included in Appendix II. See BARBARA J. LAUSCHE,
WEAVING A WEB OF ENVIRONMENTAL LAW: CONTRIBUTIONS OF THE IUCN
ENVIRONMENTAL LAW PROGRAMME 173, 310 (2008). She calls the MOU approach
adopted in Resolution 2.6 “a legal technique not provided for by the Convention
text.” Id. at 175. Writing during the early years of the Convention, one author
stated that “[o]ne obstacle has been the apparent need for AGREEMENTS to go
through a formal ratification process, and a number of countries have expressed
reservations about the prospect of asking their Parliaments to go through the full
treaty ratification exercise for an AGREEMENT on European bats or white
storks.” Lyster, The “Bonn Convention,” supra note 13, at 992 (emphasis added).
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memorandum of understanding on small cetaceans signed in 1990,
provided a possible way forward.**’

By COP2 in 1989, the parties started addressing these issues.
First, by acknowledging that “[t]he conclusion of regional agree-
ments has proved to be more difficult than expected,”?*® they sig-
naled that the word “international” did not require a broad geo-
graphic scope.

Second, the parties adopted Resolution 2.6 which provided that
agreements under Article IV(4) “may take the shape of, for example,
.. . administrative agreements or memoranda of understanding” and
that such agreements may be a “first step” towards an
AGREEMENT ?* The parties qualified this statement at COP3 in
Resolution 3.5 by saying that agreements under Article IV(4) could
be “a first step” towards conclusion of an Article IV(3)
AGREEMENT but that “in other cases this may not be appropri-
ate.””* Even with this qualification, the significance of these state-
ments is clear: Article IV(4) agreements can be non-binding, but
Article IV(3) AGREEMENTS, implicitly, would be binding; a two-
step process would not be necessary unless the steps included some
distinction in the legal status of agreements and AGREEMENTS.

Third, Resolution 2.6 implicitly recognized that Article V(2)
provides that “[elJach AGREEMENT should cover the whole of the
range of the migratory species concerned” and be open to all Range
States regardless of whether they are party to CMS, but that neither
Article IV nor Article V directly states what the geographic scope

247 CMS, Measures under  Article IV of the  Convention,
UNEP/CMS/Conf.3.14.3, § 2 (June 11, 1991) (on file with author).

248 Report on the Work of the Standing Committee, CMS/Conf.2.12.1, 9 24
(1988) (emphasis added) (on file with author).

249 cwMms, Implementation of Articles IV and V of the Convention,
UNEP/CMS/Res. 2.6, 19 2-3 (1988). Proceedings of the Second Meeting of the
Conference of the Parties, supra note 237, at 32, Res. 2.6, (1988). This clarifica-
tion is now included in Res. 12.8. See UNEP/CMS/Res. 12.8, supra note 81, {9 4,
7.

250 cwMms, Implementation of Article 1V, Paragraph 4, of the Convention con-
cerning Agreements, UNEP/CMS/Res. 3.5, 9 4 (1993), in CMS, Proceedings of
the Third Meeting of the Conference of the Parties to the Convention on the Con-
servation of Migratory Species of Wild Animals, UNEP/CMS/Conf.3.21, 22
(1991) This clarification is now included in Res. 12.8. See Implementation of Ar-
ticles IV and V of the Convention, supra note 81, 9 7.



108 N.Y.U. ENVIRONMENTAL LAW JOURNAL [Volume 34

should be of an agreement under Article IV(4).%! Thus, the resolu-
tion clarifies that Article V(2) of the Convention “should apply also
to such instruments.”**>

Resolution 2.7 separately addressed the question of administer-
ing Agreements. Within the framework of achieving “the most effi-
cient, economical and appropriate administration and co-ordina-
tion” of Agreements, it provided that a party, a national or
international organization, or the CMS Secretariat may administer
an agreement.”>* These clarifications of Resolutions 2.6, 2.7, and
3.5, now consolidated in Resolution 12.8, make clear that agree-
ments can include non-Appendix II species and non-CMS parties,
should cover the whole range of the species, take a variety of legal
forms, and lead to a binding agreement under Article VI(3).**

3. The Implementation of Agreements

After a “disappointing” slow start, with no Agreements devel-
oped in CMS’s first six years,”> the parties negotiated three Agree-
ments in the early 1990s and 23 Agreements between 1999 and

251 CMS, Res. 2.6, supra note 249, at pmbl, para. 1,9 1.

32 1. 9 3. Res. 3.5 extended to Agreements other provisions that CMS applies
only to AGREEMENTS, including Article VII(5)(d) directing the parties to con-
sider reports concerning AGREEMENTS and Article IX(4)(b) and (h), directing
the Secretariat to liaise with the institutional bodies of AGREEMENTS and to
provide information on AGREEMENTS if asked by the parties. CMS Res. 3.5,
supra note 250, 9 2. This clarification is now included in Resolution 12.8. See
UNEP/CMS/Res. 12.8, supra note 74, 4.

253 CMS, Administration of Agreements, UNEP/CMS/Res. 2.7, 9 1 (1988), in
Proceedings of the Second Meeting of the Conference of the Parties, supra note
237, at 33. This clarification is now included in Resolution 12.8. See Implemen-
tation of Articles IV and V of the Convention, supra note 81, § 12.

254 Implementation of Articles IV and V of the Convention, supra note 81, 99 4,
6,7.

255 See Proceedings of the Second Meeting of the Conference of the Parties,
supra note 245, 9§ 9 (Acting UNEP Assistant Administrator, A.T. Brough, “felt
obliged to state candidly that progress towards conclusion of AGREEMENTS had
been disappointing. This was due not only to the limited resources given to the
Secretariat. There was an apparent lack of interest and even, regrettably, of co-
operation on the part of Party Range States.”).
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2010.%%¢ Since then, concerns about how to fund such Agreements
and a “perceived proliferation” of them has led the parties to essen-
tially pause the negotiation of new ones;**’ they have not adopted a
new Agreement since the end of 2010.2%8

These 26 Agreements concluded under Article IV have differ-
ent legal statuses, institutional structures, and conservation suc-
cesses.””’ For example, seven of these Agreements are legally bind-
ing, with four concluded under Article IV(3) and three under Article
IV(4).°° In addition, the parties have negotiated nineteen non-

256 These data are found by reviewing the CMS website

https://www.cms.int/cms-instruments/agreements [https://perma.cc/6BYS-
R37C].
7 cMS, Implementation of  Existing CMS Instruments,

UNEP/CMS/COP11/Doc.22.1, 9 4 (2014). The chair of the Scientific Council
noted at COP4 in 1994 that the Council had prepared a list of 30 potential Agree-
ments, although the chair acknowledged that working on so many Agreements at
once would be challenging. See CMS, Proceedings of the Fourth Meeting of the
Conference of the Parties, UNEP/CMS/Conf.4.16, § 55 (1994).

258 One recent effort to draft a new Agreement involved the critically endan-
gered European eel, a species that migrates from the Sargasso Sea to coastal and
freshwater river habitats in Europe and northern Africa. After three meetings, the
participating Range States decided that it was “premature” to discuss an Agree-
ment under CMS for the species. CMS, Report of the Meeting of the Third Meeting
of the Range States for the European Eel, UNEP/CMS/Eels3/Report, q 88 (2019).
For an assessment of the effort, see Chris Wold, Bringing the European Eel Back
from the Brink: The Need for a New Agreement under the Convention on Migra-
tory Species, 35 PACE ENVT’L. L. 168, 168 (2018).

259 See generally UNEP/CMS Secretariat, Developing, Resourcing and Servic-
ing CMS Agreements: A Policy Approach, UNEP/CMS/COP11/Doc.22.2 (2014)
(describing the 26 Agreements). See also CMS, Intersessional Process Regarding
the Future Shape of CMS, UNEP/CMS/Res. 9.13, Preamble, para. 9 (2008) (ac-
knowledging that the growth in Agreements creates “new challenges” for CMS
that requires “in-depth consideration); CMS, Priorities for CMS Agreements,
UNEP/CMS/Res. 10.16, 9 6 (2011) (recognizing that the “development of agree-
ments are subject to the availability of resources”). The parties repealed these two
resolutions in 2017 because the work outlined in them had been completed. See
CMS, Review of Decisions, UNEP/CMS/COP12/Doc. 21/Rev. 2, annex 2, at 22—
24 (2017). For a review of the similarities and differences among the Agreements,
see Chris Wold, Bringing the European Eel Back from the Brink: The Need for a
New Agreement under the Convention on Migratory Species, 35 PACE ENV'T. L.
REV. 168, 192-99 (2018).

260 The four Agreements concluded under Article IV(3) are Agreement on the
Conservation of Gorillas and Their Habitats, Oct. 26, 2007, 2545 U.N.T.S. 55
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binding MOUS, all under Article IV(4).?*! The CMS Secretariat ad-
ministers seventeen of the nineteen MOUs, with two of them (Rap-
tors and Dugongs) run out of the CMS office in Abu Dhabi.?** Two
MOUs (Ruddy-headed Goose and South Andean Huemul) are man-
aged by the two signatories (Argentina and Chile).?%

Some conclusions and observations can be made about the de-
velopment and implementation of Agreements. First, although the
parties have concluded far more non-binding agreements than bind-
ing Agreements, this is not cause for concern. In fact, non-binding
MOUs might be preferable to binding Agreements because they are
less formal, do not require formal domestic ratification processes as
a pre-condition for entry into force, and can be negotiated and
signed by officials with expertise in wildlife conservation.’** As
such, they can be developed and concluded more quickly. Moreo-
ver, like binding Article IV Agreements, MOUs should include the
entire range of the species and may include non-CMS Range

[hereinafter Gorilla Agreement]; Agreement on the Conservation of Albatrosses
and Petrels, June 19, 2001, 2258 U.N.T.S. 257 (entered into force Feb. 1, 2004)
[hereinafter ACAP]; Agreement on African-Eurasian Migratory Waterbirds, Aug.
15, 1996, 2365 U.N.T.S. 203 (entered into force Nov. 1, 1999) [hereinafter
AEWA]; and Agreement on the Conservation of Bats in Europe, Dec. 4, 1991,
1863 U.N.T.S. 101 (entered into force Jan. 16, 1994) [hereinafter EUROBATS].
The three concluded under Article IV(4) are the Agreement on the Conservation
of Cetaceans of the Black Sea, Mediterranean Sea and Contiguous Atlantic Area,
Nov. 24, 1996, 2183 U.N.T.S. 303 (entered into force June 1, 2001) [hereinafter
ACCOBAMS]; [hereinafter EUROBATS]; Agreement on the Conservation of
Small Cetaceans of the Baltic and North Seas, Mar. 17, 1992, 1772 U.N.T.S. 217
(entered into force Mar. 29, 1994) [hereinafter ASCOBANS]; and Agreement on
the Conservation of Seals in the Wadden Sea, Oct. 16, 1990, 2719 U.N.T.S. 263
(entered into force Oct. 1, 1991) [hereinafter Wadden Sea Seals].

261 Links to all of these agreements can be found at Memoranda of Understand-
ing, CMS, https://www.cms.int/en/cms-instruments/mou [https://perma.cc/6BY S-
R37C].

262 CMS  Secretariat, An Assessment of MOUs and their Viability,
UNEP/CMS/COP11/Doc. 22.3, 21 (2014) [hereinafter An Assessment of MOUs].

263 Implementation of Existing CMS Instruments, supra note 248, § 3.

264 Hykle, supra note 14, at 116-17; Lyle Glowka, Complementarities between
the Convention on Migratory Species and the Convention on Biological Diversity,
3 J.INT’L WILDLIFE L. & PoL’y 205, 215, (2000); Ralph Osterwoldt, Implementa-
tion and Enforcement Issues in the Protection of Migratory Species, 29 NAT.
RESOURCES J. 1017, 103940 (1989).
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States.”® In all, CMS embraces a “pragmatic approach” that “expe-
dites conservation action.”?%

Second, despite the recommendation in Article V to include the
entire range of a species, Agreements sometimes do not. For exam-
ple, the Agreement on the Conservation of African-Eurasian Migra-
tory Waterbirds (AEWA), an Article IV(3) AGREEMENT, does not
cover the entire range of all 255 waterbirds covered by AEWA 2%
Similarly, the Wadden Sea Seals Agreement, an Article [V(4) agree-
ment, does not cover the entire range of the common seal.

Third, Agreements do not always include all Range States that
are Parties to CMS. These include AEWA?% and the Agreement on
the Conservation of Cetaceans of the Black Sea, Mediterrancan Sea
and Contiguous Atlantic area (ACCOBAMS).?%

265 Implementation of Articles IV and V of the Convention, supra note 81, 9 4.

266 Glowka, supra note 264, at 213. See also Claire Shine, Selected Agreements
Concluded Pursuant to the Convention on the Conservation of Migratory Species
of Wild Animals, in COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING
NORMS IN THE INTERNATIONAL LEGAL SYSTEM, 196, 204 & 206 (Dinah Shelton
ed., 2000) (with MOUs, the parties chose speed, flexibility, and simplicity). For
more on the relative strengths and weaknesses of binding versus non-binding
Agreements in the CMS context, see Elizabeth A. Baldwin, Twenty-Five Years
under the Convention on Migratory Species: Migration Conservation Lessons
from Europe,41 ENV’T. L. 535, 544 (2011) (non-binding MOUs provide a “degree
of flexibility” but allow parties to avoid fulfilling their conservation and financial
commitments); Robert Lee et al., Review of the Current Organization and Activi-
ties of CMS and the CMS Family: First Step of the Inter-Sessional Future Shape
Process, UNEP/CMS/Inf.10.14.8. 63, tbl. 35 (2010) (providing a detailed list of
advantages and disadvantages).

267 AEWA defines “waterbirds” to mean “those species of birds that are eco-
logically dependent on wetlands for at least part of their annual cycle, have a range
which lies entirely or partly within the Agreement Area and are listed in Annex 2
to this Agreement.” AEWA, supra note 260, art. 1.2(c) (emphasis added).

268 Austria, for example, is a Party to CMS but not to AEWA. See Parties and
Range States, AGREEMENT ON THE CONSERVATION OF AFR.-EURASIAN
MIGRATORY WATERBIRDS, http://www.unep-aewa.org/en/parties-range-states
[https://perma.cc/94FL-TDU9] (last visited Nov. 12, 2025).

269 Tsrael, for example, is a Party to CMS but not to ACCOBAMS. See Agree-
ment on the Conservation of Cetaceans of the Black Sea, Mediterranean Sea and
Contiguous Atlantic Area, CONVENTION ON THE CONSERVATION OF MIGRATORY
SPECIES OF WILD ANIMALS, http://www.cms.int/en/legalinstrument/accobams
[https://perma.cc/N3LY-YPJN] (last visited Nov. 12, 2025).
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Fourth, Agreements sometimes include non-Parties to CMS.
For example, the United States is a signatory to the Memorandum
of Understanding on the Conservation and Management of Marine
Turtles and their Habitats of the Indian Ocean and South-East Asia
(IOSEA)*" and the Memorandum of Understanding on the Conser-
vation of Migratory Sharks.?’" In fact, IOSEA includes more than
ten non-CMS parties.”’

Fifth, while some Agreements have their own budgets and
staff, including ACAP, AEWA, EUROBATS, and Wadden Seals,
nineteen of the twenty-six Agreements are administered by the Sec-
retariat.?’® As noted above, this reliance on the Secretariat to admin-
ister agreements was not envisaged by the drafters of the Conven-
tion.””* Nonetheless, reliance on the Secretariat to administer
Agreements quickly became standard practice and, early on, led to
resource constraints within the Secretariat. As reflected in Develop-
ing, Resourcing and Servicing CMS Agreements—A Policy Ap-
proach*” and An Assessment of MOUs and their Viability,>’® this
continues to present a problem because most MOUs “do not have
predictable resource streams.”?’’ Previously, the Secretariat had an

270 See CMS, Signatories and Range States, https://www.cms.int/iosea-tur-
tles/en/signatories-range-states [https://perma.cc/QD2Z-3ADT].

271 See CMS, Sharks, http://www.cms.int/en/legalinstrument/sharks
[https://perma.cc/PJU4-HEF3].

272 See CMS, Signatories and Range States, https://www.cms.int/iosea-tur-
tles/en/signatories-range-states [[https:/perma.cc/QD2Z-3ADT].

273 Of the MOUs, the Ruddy-headed Goose and Huemul MOUs are adminis-
tered by the signatories (Argentina and Chile) with all others administered by the
Secretariat. See An Assessment of MOUs, supra note 262, at 21-23. In addition,
ASCOBANS and the Gorilla Agreement are administered by the CMS Secretariat
in Bonn, although the Gorilla Agreement does not have a budget. The remaining
binding agreements have their own Secretariats.

274 See supra notes 231-33 and accompanying text.

275 Developing, Resourcing and Servicing CMS Agreements, supra note 259.

276 An Assessment of MOUs, supra note 262.

277 Id. at 25. Echoing many of these conclusions in the context of Article IV(4),
Lyle Glowka, formerly a member of the CMS Secretariat, wrote:
Article IV(4) has five practical implications. First, targeted legally bind-
ing agreements can be developed and concluded tailored to the specific
needs of individual or groups of migratory species. Second, under this
category of agreement, the geographic coverage does not have to extend



2026] THE CONVENTION ON MIGRATORY SPECIES AT 45 113

Agreements Unit, and the budget included a line item for developing
and implementing of MOUs.?’® However, since COP11 in 2014, the
budget has not included specific funding for developing and imple-
menting MOUs, and the Agreements Unit was restructured into
three taxa teams bearing the same responsibility for implementing
the MOUs.?”

4. The Conservation Impact of Agreements

The success of Agreements is as varied as their structures. One
important conclusion from a review of Agreements is that the legal
status of the Agreement is unrelated to its conservation success.**
In a review of nineteen MOUs and the Gorilla Agreement, the Sec-
retariat concluded that MOUs were more likely to be viable when:

o the Signatories are willing and able to run it themselves (the

number of Signatories must be small);

o there is a strong engagement from the stakeholders in the

MOU and some modest and regular funding to assist them;
or
. signigclant funding is available to staff a functional Secretar-
iat.
With respect to the second point—strong engagement of stakehold-
ers—it is not the total number of stakeholders engaged but rather the
level of engagement of stakeholders that is crucial. The Saiga Ante-
lope and IOSEA MOUs have rather small numbers of signatories

to the whole migration range of the species concerned. Third, the species
covered does not have to be listed in Appendix II. Fourth, the species
does not even have to fall within the narrow definition of “migratory.”
Fifth, the basis has been provided to develop new administrative-types
of agreements called memoranda of understanding (MOU).

Glowka, supra note 264, at 214.

278 See CMS, Financial and Administrative Matters and Terms of Reference for
the Administration of the Trust Fund, UNEP/CMS/Res. 8.3, Annex I, at 3 (2005);
See also Financial and Administrative Matters and Terms of Reference for the
Administration of the Trust Fund of the Convention for the Conservation of Mi-
gratory Species of Wild Animals, UNEP/CMS/Res. 9.14, Annex I, at 222 (2008)
(budgeting for an Agreements Development Officer); (budgeting for a Policy and
Agreements Unit).

279 See CMS, Financial and Administrative Matters, UNEP/CMS/Res. 14.2
(2024).

280 Leeetal, supra note 266,  193.

B An Assessment of MOUs, supra note 262, at 39.
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but they all actively participate.”®* The Bukhara Deer MOU initially
was successful because a committed regional NGO, WWF Russia,
engaged with Range States to ensure that the MOU’s conservation
measures were implemented.

One key difference between binding and non-binding agree-
ments, though, is that binding agreements require parties to submit
financial contributions; with non-binding MOUs, contributions are
voluntary.?® While a binding agreement, thus, often leads to more
stable funding to allow for long-term planning and implementation
of an Agreement, it does not necessarily lead to greater conservation
impact.?®® For example, the Saiga MOU has had robust implemen-
tation despite “marginal funding.”**® Since the signing of the MOU,
the saiga’s steep population decline has been arrested and popula-
tions across the species’ range are increasing.?®’

But Agreements may be agreements only on paper due to a lack
of financial resources and other reasons, even if they are binding.
The Agreement on the Conservation of Gorillas and Their Habitats
(Gorilla Agreement), a binding Article IV(3) agreement, includes
seven of the ten Range States of lowland gorillas, and the parties
have adopted various action plans for the species.’®® However,

282 See id. at 31.

283 4. at 36. Subsequently, the Range States took ownership of the MOU. See
Report of the Third Meeting of Signatories to the Memorandum of Understanding
Concerning Conservation and Restoration of the Bukhara Deer (Cervus elaphus
bactrianus) (Bukhara Deer MOU), UNEP/CMS/BKD/MOS3/Meeting Rep. (2024)
(showing significant governmental involvement.

284 T ee et al., supra note 266, 9 45-58.

285 1n at least one case, Germany, the legally binding nature of an Agreement
makes provision of its financial contribution easier. See Melanie Virtue, Head of
CMS Aquatic Species Team, CMS Secretariat (Dec. 13, 2024).

286 4n Assessment of MOUs, supra note 262, at 35.

287 See CMS, Overview Rep. on Conservation Status and MOU Implementa-
tion, Restoration and Sustainable Use of the Saiga Antelope, UN. Doc.
UNEP/CMS/Saiga/MOS4/Doc.5/Rev.2, 99 16, 82 (Sep. 2021).

288 See Interim Secretariat of the Gorilla Agreement, Progress Report on the
Implementation of the CMS Gorilla Agreement, UNEP/CMS/COP13/Inf.4.6
(2020). The Gorilla Agreement, as it is called, covers all four gorilla sub-species
of the two gorilla species included in CMS Appendix I: Mountain Gorillas (Gorilla
beringei beringei); Western Lowland Gorillas (Gorilla gorilla gorilla); Eastern
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because the parties typically do not pay their annual contributions,
the activities of the parties are limited.” Moreover, prior to the ne-
gotiation of the Gorilla Agreement, the United Nations Environment
Programme (UNEP) had already launched the Great Apes Survival
Partnership (GRASP) “to help ensure the long-term survival of go-
rillas, chimpanzees, bonobos and orangutans and their habitat in Af-
rica and Asia.”*®® GRASP has its own institutional structure, which
includes Range States and non-governmental organizations, with
UNEP and United Nations Educational, Scientific and Cultural Or-
ganization (UNESCO) serving as the Secretariat,”' but it does not
have any legal status within UNEP, making it vulnerable to the
whims of UNEP.?? As such, UNEP, CMS, and Range States must
find ways to make GRASP and the Gorilla Agreement mutually re-
inforcing, such as by making GRASP the secretariat for the Gorilla
Agreement.*”

Lowland Gorillas (Gorilla beringei graueri); and Cross River Gorillas (Gorilla
gorilla diehli). Id. at 9 1.

289 See id. at 99 5, 20 (noting that no party had paid its contributions between
2013 and 2020).

290 About GRASP, GREAT APES SURVIVAL P’sHIP, https://www.un-
grasp.org/about-grasp/ [https://perma.cc/X8VD-5QFV] (last visited Nov. 12,
2025).

21 See Governance, GREAT APES SURVIVAL P’SHIP, https://www.un-

grasp.org/about-grasp/governance/ [https://perma.cc/P9PE-49DV] (last visited
Nov. 12, 2025).

292 GRASP is a collaborations between governments and nongovernmental or-
ganizations that have formed a voluntary agreement to take action that benefits
great apes. United Nations, Great Apes Survival Partnership,
UNEP/UNESCO/GRASP/ COUNCIL.2/ 2 (Oct. 4, 2012). UNEP funds the post
of GRASP Coordinator from its core funds and has done so since 2002. No other
partners contribute to providing funds for the Secretariat. UNEP could withdraw
that funding, and so effectively eliminate the GRASP Secretariat at any time. Per-
sonal Communication with Melanie Virtue, Head of CMS Aquatic Species Team,
CMS Secretariat (Dec. 13, 2024) (Ms. Virtue previously worked for GRASP as a
Team Leader).

293 See Agreement on the Conservation of Gorillas and Their Habitats, Report
of the Fourth Meeting of the Parties, UNEP/GA/MOP4/Report, § 36 (2023) (Not-
ing that the GRASP Council had accepted the recommendation to host the Gorilla
Agreement Secretariat, but only after other actions had been successfully imple-
mented and on completion of “an independent study on the implications of adding
the Gorilla Agreement to the responsibilities of the GRASP Secretariat.”).
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Other Agreements have also floundered due to a lack of finan-
cial resources. These include, for example, the MOU concerning the
Conservation Measures for Marine Turtles of the Atlantic Coast of
Africa (Atlantic Turtles MOU).>>* However, even in these cases,
positive conservation outcomes sometimes occur. For example, alt-
hough fifteen years separated meetings of the signatories to the At-
lantic Turtles MOU, a review of the national reports from ten of the
twenty-five signatories revealed “[e]xtensive progress.”?** The anal-
ysis concluded that:

Almost all the countries in the region have well-established sea

turtle programs and the few that don’t have small groups imple-

menting some activities. Nesting beach monitoring programs are
widespread; while four countries report 100% monitoring of
their nesting beaches, on average 33% of the nesting beaches are
currently being monitored in the countries. In-water population

and habitat monitoring projects are fewer. The majority of coun-

tries have bycatch monitoring projects in artisanal and/or indus-

trial fisheries, but bycatch reduction projects are fewer.>%°
Another conservation success is the MOU for Bukhara Deer (Cer-
vus elaphus yarkandensis). When the MOU was signed, populations
were in “severe decline” but soon stabilized, and since 2011 they
have been increasing.”’” In the Ili River Valley in Kazakhstan, for
example, the population of Bukhara deer had vanished. After rein-
troduction, the population now exceeds 700 animals.?*® The five
Range States and signatories (Afghanistan, Kazakhstan, Tajikistan,
Turkmenistan, and Uzbekistan) have each established new protected
areas for the Bukhara deer®*” and habitat has been restored.**

294 See An Assessment of MOUs, supra note 262, at 23, n.8 (“[B]oth Atlantic
Turtles and West African Elephant MOUs have had implementation arrangements,
which terminated, owing to an end to the funding or reduction of capacity within
the partner organization.”).

25 cMmS, Analysis  of  National  Reports,  CMS/Atlantic-Turtle-
MOU/MOS3/Doc.4, 2 (2023).

296 1d.

297 See CMS, Outcomes of the Meeting Annex 1: Bukhara Deer Overview Rep.,
UNEP/CMS/BKD/TW1/Outcomes/Annex 1, 9 4 (Oct. 2020).

298 Seeid 17.

299 Id. 9926-31.

300 1q. 99 62-63, 65. Nonetheless, a number of threats remain relevant and more
habitat must be restored to connect habitats and populations. /d. § 64, 66.
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Similarly, a 2013 study found that for sixteen bat species across
nine States, populations increased overall by 43% between 1993 and
2011, with nine species showing increases and just one showing a
significant decline.’”' These population increases correlate with the
adoption of the CMS-negotiated Agreement on the Conservation of
Populations of European Bats (EUROBATS) in 1991,>*? and the re-
port attributes the population increase to EUROBATS, in addition
to the EU’s Habitat’s Directive.’”® A separate study concluded that
EUROBATS has had “a dramatic positive effect on the status of bat
populations” and achieved “considerable success in reversing the
dwindling status of bat populations.”***

Yet other Agreements show a lack of success or mixed success.
For example, the conservation status of the thirty-one species of al-
batrosses, petrels, and shearwaters covered by the Agreement for the
Conservation of Albatrosses and Petrels (ACAP) has continued to
decline since ACAP’s adoption due to bycatch in fisheries, climate
change, and invasive species.’” At the same time, the number of
breeding sites with introduced vertebrates—which predate these
ground-nesting birds—has declined, as have sites with other
threats.’*

301 EUROPEAN ENVIRONMENT AGENCY, EUROPEAN BAT POPULATION TRENDS:
A PROTOTYPE BIODIVERSITY INDICATOR 6—7 (Nov. 19, 2013).

302 EUROBATS was adopted on December 4, 1991, but did not enter into force
until January 16, 1994. See United Kingdom, Joint Nature Conservation Commit-
tee, EUROBATS, at https:/jncc.gov.uk/our-work/agreement-on-the-conserva-
tion-of-populations-of-european-bats-eurobats/  [https://perma.cc/HYC7-4FAY]
(last visited Nov. 12, 2025).

303 See EUROPEAN ENVIRONMENT AGENCY, supra note 301, at 7.

304 Balraj Sidhu, The Protection of Migratory Species of Bats—A Review, 41
Env’T. POL’Y & L. 222, 224 (2011).

305 ACAP Secretariat and BirdLife International, Indicators to Measure the
Success of the Agreement, MoP7 Doc 16 Rev 2, 2-4 (2022). For more on threats
to albatrosses and petrels, see Deborah Pardo et al., Additive Effects of Climate
and Fisheries Drive Ongoing Declines in Multiple Albatross Species, 114 PROC.
NAT’L ACAD. ScI. 1 (2017); Steffen Oppel, et al., Cryptic Population Decrease
Due to Invasive Species Predation in a Love-lived Seabird Supports Need for
Eradication, 59 J. ApPLIED EcoL. 2059 (2022).

306 See Indicators to Measure the Success of the Agreement, supra note 305, at
4-5.
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Regardless of the relative conservation successes of the various
CMS Agreements, almost all are achieving some on-the-ground
conservation through their action plans,**’ the primary tool used to
achieve their goal “to restore the migratory species concerned to a
favourable conservation status or to maintain it in such a status.”*%
Each action plan includes a range of activities relevant to that spe-
cies or group of species. The ACAP Action Plan, for example, in-
cludes provisions to protect and restore habitat, eliminate non-native
species, reduce mortality in fisheries, and undertake research and
monitoring, among other things.’* The IOSEA Marine Turtles
MOU includes provisions to reduce direct and indirect causes of sea
turtle mortality (such as use of gear and devices to avoid incidental
capture in fisheries), protect habitat (such as nesting beaches), and
conduct research (such as developing an agreed set of protocols for
monitoring nesting beaches and feeding grounds).>'°

5. Beyond Agreements: Action Plans and Concerted Actions

In the absence of new Agreements, the CMS parties are turning
to species action plans and concerted actions as a means to achieve
species-specific conservation gains. Concerted actions are “priority
conservation measures, projects or institutional arrangements” to
improve the conservation status of specified Appendix I and Appen-
dix II species.’!' They are “the collective responsibility of Parties
acting in concert,” presumably in contrast to actions identified in an
action plan that a party should implement domestically.*!* Lastly,

307" See, e. g., ACAP, supra note 260, at Annex 2(2) (establishing provisions for
habitat conservation and restoration); Memorandum of Understanding on the Con-
servation and Management of Marine Turtles and their Habitats of the Indian
Ocean and South-East Asia, (opened for signature June 23, 2001) (entered into
force Sept. 1, 2001) [hereinafter IOSEA Marine Turtles MOU].

308 cMs, supra note 7, art. V, § 1 (for AGREEMENTYS); Implementation of
Articles IV and V of the Convention, supra note 81, § 3 (for agreements).

309 ACAP, supra note 260, at Annex 2.

310 JOSEA Marine Turtles MOU, Conservation and Management Plan,
https://www.cms.int/iosea-turtles/en/page/mou-text-cmp
[https://perma.cc/BKOH-NYRA] (last visited Nov. 17, 2025).

3L Concerted Actions, supra, note 27, 9 1.

312 14 Prior to COP10, the parties adopted concerted actions for Appendix I

species and cooperative actions for Appendix II species. The two processes
evolved slightly differently. One difference was that concerted actions entailed
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although they are designed to lead to the conclusion of an Agree-
ment,>'® no concerted action has yet done so.*'*

Nonetheless, concerted actions are leading to enhanced scien-
tific understanding of species subject to them and to the develop-
ment of action plans. For example, the parties adopted a concerted
action for the critically endangered angelshark (Squatina squatina)
in 2017.315 Because the threats posed to the angelshark differ by ge-
ographical area, the concerted action proposed to develop regional
action plans for the species.’'® After concluding that national legis-
lation made development of an action plan for the northeast Atlantic
population a low priority, the parties developed and adopted an Ac-
tion Plan for the Angelshark in the Mediterranean Sea in 2024.°"
This Action Plan calls for identifying critical angelshark areas; im-
proving collection of scientific information; strengthening national
legislation, particularly with regard to prohibiting the catch, trans-
shipment, and landing of angelsharks; and initiating or expanding
on-board observer programs to monitor interactions of fishing ves-
sels with angelsharks; among other things.>'®

In another example, the parties adopted a concerted action for
the critically endangered Atlantic humpback dolphin (Sousa teuszii)
in 2017 to hold a meeting of Range States and key stakeholders to
develop an action plan for the species, which is threatened by

“the responsibility of the Convention as a whole” whereas cooperative actions did
not, at least in theory. CMS, Concerted and Cooperative Actions,
UNEP/CMS/COP11/Doc. 22.4, Annex 1, 8 (2014). The two processes were uni-
fied at COP12 in 2017. Implementation of Articles IV and V of the Convention,
supra note 27, at pmbl. para. 4.

313 Concerted Actions, supra note 27, 4 1(b).

314 personal Communication with Melanie Virtue, Head, Aquatic Species
Team, CMS Secretariat (Nov. 18, 2025).

315 CMS, Concerted Action for the Angelshark,
UNEP/CMS/COP12/Concerted Action 12.5 (2017).

316 CMS, Concerted Action for the Angelshark (Squatina squatina),
UNEP/CMS/Concerted Action 12.5 (Rev. COP13) (2020).

3T cMs, Single Species Action Plan for the Angelshark in the Mediterranean
Sea, UNEP/CMS/COP14/Doc.27.7.1, Annex 2 (2023) (containing the Action
Plan); see also CMS, Report of the 14th Meeting, supra note 95, 4 347 (adopting
the Action Plan).

318 Single Species Action Plan for the Angelshark in the Mediterranean Sea,
supra note 317, at Annex 2, 25-31.
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bycatch in fisheries, targeted killing for food, trade, and bait, and
coastal development.*!® The resulting action plan consolidates sci-
entific information about the species and details areas where insuf-
ficient information exists.*?’ It further contains a long list of specific
activities for improving the conservation status of the species by
gathering more and better scientific information, implementing by-
catch reductions policies, reducing targeted killing of the species,
minimizing habitat loss and degradation, and strengthening capac-
ity. 32!

The parties have also developed and approved actions plans by
other means. In 2017, the parties, based on a proposal of the Aquatic
Species Working Group, requested the Scientific Council to prepare
an action plan for the hawksbill turtle.*** Similarly, the parties re-
quested a Working Group on African-Eurasian Landbirds and the
Scientific Council to prepare action plans for the turtle dove (Strep-
topelia turtur), yellow-breasted bunting (Emberiza aureola), and
European roller (Coracias garrulus).>*

From a conservation perspective, the use of action plans in lieu
of Agreements does not appear to have significant disadvantages.
The cornerstone of most MOUs has always been the development
of an action plan. As regular and frequent meetings of the

319 CMS, Concerted Action for the Atlantic Humpback Dolphin (Sousa teuszii),
UNEP/CMS/Concerted Action 12.3, at 1, 3 (2017). The concerted action was re-
newed in 2020. CMS, Concerted Action for the Atlantic Humpback Dolphin
(Sousa teuszii), UNEP/CMS/Concerted Action 12.3 (Rev.COP13) (2020).

320 See CMS, Single Species Action Plan for the Atlantic Humpback Dolphin
(Sousa teuszil), 5-15, UNEP/CMS/COP14/Doc.27.5.2/Rev/Annex 2, 5, 15 (2023).
321 Id. at 25-35.

322 See CMS, Consolidation of Resolutions:  Marine  Turtles,
UNEP/CMS/COP12/CRP108 (2017) (containing the decision); CMS, Report of
the 12th Meeting of the Conference of the Parties to the Convention on the Con-
servation of Migratory Species of Wild Animals, UNEP/CMS/COP12/Report,
670 (2017).

323 See CMS, Action Plan for Migratory Landbirds in the African-Eurasian Re-
gion, UNEP/CMS/Res. 11.17, § 11 (2014). The resolution has been subsequently
amended and now calls for the implementation of those actions plans. CMS, Ac-
tion Plan for Migratory Landbirds in the African-Eurasian Region,
UNEP/CMS/Res. 11.17 (Rev. COP12), § 16 (2024). The parties adopted those ac-
tion plans at their 12th meeting in 2017. CMS, Action Plan for the European
Roller, UNEP/CMS/Action Plan 12.4 (2017); CMS, Report of the 48th Meeting of
the CMS Standing Committee, UNEP/CMS/StC48/Report 28 (2018).
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signatories are rare for most MOUs, the lack of a dedicated meeting
of experts in relation to a specific species is not truly missed.*** Yet,
this approach still places significant burdens on the Secretariat to
bring the relevant Range States together to develop an action plan,
as well as to facilitate and monitor its implementation. Even if the
Range States do not have expectations for meetings under action
plans, they still must coordinate their activities in some way to en-
sure that their on-the-ground actions are providing conservation
benefits to the species.

Perhaps most importantly, the Secretariat still needs financial
resources to assist Range States to implement the action plan, even
if fewer resources are needed to administer an action plan since it
does not require additional institutional machinery. Without such fi-
nance, the parties may perceive a proliferation of action plans in the
same way they did with MOUs. For CMS to achieve its goal to re-
store and maintain a favourable conservation status of listed species,
the parties must provide the appropriate resources regardless of
whether the primary tool is an AGREEMENT, an agreement, or an
action plan.

D. The Establishment of a Review Mechanism and a National
Legislation Programme

In the months before COP11 in 2014, the CMS Executive Secre-
tary, Bradnee Chambers, sought to strengthen CMS’s institutions and
implementation, particularly through the development of a compli-
ance mechanism. And with good reason. More than a decade earlier,
the United Nations Environment Programme had identified
“[s]trengthening of compliance with multilateral environmental
agreements . . . as a key issue.”*?> While most major multilateral en-
vironmental agreements (MEAs) had a process to review

324 The exception to this rule appears to be the Sharks MOU, which has met
four times in fourteen years. Given its global scope covering 37 species and large
membership—49 signatories, the EU and 15 Cooperating Partners—this is one
Agreement that surely benefits from face-to-face meetings to progress conserva-
tion efforts for these species. See Meetings, SHARKS - MEMORANDUM OF
UNDERSTANDING ON THE CONSERVATION OF MIGRATORY  SHARKS,
https://www.cms.int/sharks/en/meetings/meetings-of-signatories
[https://perma.cc/4YSD-976G] (last visited Nov. 17, 2025).

325 UNEP Guidelines on Compliance with and Enforcement of Multilateral En-
vironmental Agreements, § 5 (2002).
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compliance and implementation at this time, including the CMS-
negotiated AEWA, CMS did not.*® A compliance mechanism could
help facilitate the cooperation and action needed by all Range States
for the conservation and effective management of migratory species.
To initiate a discussion concerning the development of such a pro-
cess within the Convention, the Secretariat prepared a paper summa-
rizing the processes used by MEAs and other relevant agreements to
“enhance implementation and compliance” and proposed a process
for developing a CMS compliance mechanism.*’

The Secretariat’s proposal proved controversial, and a “lively”
debate ensued on the floor of the meeting and in the working group
established to consider a way forward.**® The resulting resolution of
the parties instructed a working group to consider options for a “re-
view process” for consideration of the Standing Committee.**’

That working group met during the intersessional period and
proposed to COP12 a process to review all mandatory obligations,
including the take prohibition of Article III and reporting obliga-
tions of Articles III and VI.**° The proposal left many questions un-
answered, however, as indicated by the many square brackets

326 See AEWA, Establishment of an Implementation Review Process, Res. 4.6
(2008); Montreal Protocol on Substances that Deplete the Ozone Layer, Non-com-
pliance Procedure, in HANDBOOK FOR THE MONTREAL PROTOCOL ON SUBSTANCES
THAT DEPLETE THE OZONE LAYER 798 (14th ed. 2020); CITES, CITES Compli-
ance Procedures, Res. Conf. 14.3 (Rev. CoP19) (2022); Secretariats of the Basel
Convention & Rotterdam Convention, Procs. and Mechanisms on Implementation
and Compliance with the Basel and Rotterdam Conventions,
UNEP/BRS/SBC/SRC/2019/1, Annex 2 (Nov. 2019).

327 cMms, Enhancing the Effectiveness of the Convention through a Process to
Review Implementation, UNEP/CMS/COP11/Doc.18.3/Rev.1 (2014).

328 CMs, Proceedings of the 11th Meeting of the Conference of the Parties,
UNEP/CMS/COP11/Proceedings, Y 15373 (2014). While not reflected in the
Proceedings of the meeting, the author, as the legal advisor to the Secretariat,
watched the chair of the Committee of the Whole, Qystein Sterkersen, save this
issue from German opposition by drafting and redrafting text until all opposition
was eliminated.

329 cMms, Enhancing the Effectiveness of the Convention through a Process to
Review Implementation, UNEP/CMS/Res. 11.7, in COPI11 Proceedings, supra
note 297, at 225 (2014).

330 CMS Secretariat, Options of a Review Process for the Convention on Mi-
gratory Species, UNEP/CMS/COP12/Doc.22/Rev.1, Annex 1 (Sept. 2017).
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around text on which the working group could not agree.**! During
the meeting, the parties merged the review process with a separate
issue concerning review of national legislation.**>

The resulting review process adopts a “supportive, non-adver-
sarial and facilitative approach” focused on long-term compliance
with the habitat and other obligations of Article I11(4), the take pro-
hibition of Articles III(5) and III(7), and the obligation of Article
VI(2) to identify as a Range State of listed species.***> The process
can be triggered based on information from the Secretariat, a party,
the Standing Committee, and non-governmental organizations; a
party may also self-report non-compliance.*** The Secretariat is
tasked with assessing the information submitted, determining
whether to seek a response from the party concerned, and deciding
whether the party has failed to address the matter within a reasona-
ble time.**® If the party concerned has failed to respond within a rea-
sonable time, the Secretariat submits the matter to the Standing
Committee.*® If the Standing Committee determines that the party
concerned, after a reasonable opportunity to resolve the matter, has
not done so, it may provide further advice, information, or assistance
to the party, request special reporting from the party, or issue a
warning to the party.*?’

To date, the Secretariat has referred just one matter to the
Standing Committee for consideration.**® The matter concerns Al-
bania’s “plans to construct a new airport along with a new port and
tourism facilities, including hotels and resorts, vineyards, and resi-
dential and sports areas, in the Vjosa-Narta Protected Landscape in
Albania,” a project that may adversely affect several Appendix I

31 See id. annex 1.

332 See Establishment of a Review Mechanism and a National Legislation Pro-
gramme, supra note 209.

33 1d 1A (D).

34 1d 11(B)(Q2).

35 1d. 1 1(C)(4)~(5).

36 1d. 1 1(C)(5).

37 1d. I 1(F)(6).

338 See CMS Review Mechanism, UNEP/CMS/StC53/Doc.16, 9 5 (2022).
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bird species.** The matter remains under review, consistent with
the procedure of Resolution 12.9 and, as such, is not yet resolved.
Nevertheless, even with just one implementation matter reported,
discussion at COP14 in 2024 indicates that the Review Mechanism
may be having a positive effect on parties. During that meeting, In-
dia objected to the process as a whole, but many other parties rallied
to ensure that no changes were made to the Review Mechanism, ar-
guing that it was needed to ensure the integrity of the Convention.**°
Moreover, the parties agreed on operational guidelines to clarify the
process and further its transparency through the establishment of an
online registry for ongoing reviews.**!

Separately, the National Legislation Programme is improving
implementation of the Convention. The Secretariat initially re-
viewed the legislation of all parties and concluded, among other
things, that many parties do not prohibit “harassment™ as an element
of “take” and do not prohibit “attempts” to “take” Appendix I ani-
mals.*** One particular problem is that some parties do not imple-
ment CMS through a single law and, as a result, more than one law
may need to be amended to protect one species that may, for exam-
ple, inhabit both terrestrial and marine environments.**

By COP14, a new analysis concluded that parties “have made
progress in strengthening governance arrangements” and that par-
ties “reported recent successes in their efforts to enact and update
legislation, combat specific threats and safeguard important sites for
migratory species.”** In fact, sixteen of the fifty-five parties sub-
mitting their national reports reported that they adopted new or

339 Id. annex. The Scientific Council reviewed information relating to the pro-
ject and concluded that “the project might negatively affect several Appendix I
species,” including the Dalmatian pelican (Pelecanus crispus), white-headed duck
(Oxyura leucocephala), ferruginous duck (Aythya nyroca), lesser kestrel (Falco
naumanni), and greater spotted eagle (Aquila clanga). Id. at 5.

340 These discussions took place in a working group meeting that the author
attended. No records report on these discussions.

341 Report of the Meeting, supra note 95, 9 209; see also CMS, Review Mecha-
nism and National Legislation Programme, UNEP/CMS/COP14/Doc.24 (2024).

342 CMS, Review Mechanism and National Legislation Programme, annex 2,
99 4549, UNEP/CMS/COP13/Doc.22 (2020).

343 See id. 99 18-19.
344 UNEP-WCMC, supra note 105, at 39.
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updated domestic legislation designed to improve protection for mi-
gratory species.>* In addition, nine parties reported adopting spe-
cific measures to prevent illegal killing and poisoning, five took
measures to reduce the impacts of energy infrastructure, and four
enacted measures to combat various forms of pollution.**® Thirty-
eight parties indicated that they adopted new measures to implement
Article I11(4)(b) to remove obstacles to migration.**” While the level
of reporting is disappointingly low, the improvements in legislation
are significant because they relate directly to various CMS initia-
tives to implement Article I111(4).%*

Still, more needs to be done. For example, some parties do not
prohibit the take of all Appendix I species.**® Nevertheless, the Na-
tional Legislation Programme and the Review Mechanism are im-
portant processes that are guiding parties towards improved imple-
mentation of CMS. Their development and use show that CMS is
now taking an active approach to ensuring compliance with the Con-
vention’s obligations for Appendix I species.

III. CHALLENGES AND OBSTACLES TO FURTHER SUCCESS

Despite the considerable progress made within CMS to im-
prove its institutional structures and enhance compliance, as well as
on-the-ground conservation activities taken by the parties to fulfill
their obligations, CMS still faces several challenges. These include
the Convention’s large geographic gap in coverage, climate change,
and a serious lack of funding.

345 14 at 4.
346 1d.
347 14 at 22.

38 See, e. g., CMS, Preventing Poisoning of Migratory Birds, UNEP/CMS/Res.
11.15 (Rev.COP14) (2024); The Prevention of lllegal Killing, Taking and Trade
of Migratory Birds, supra note 20; CMS, Renewable Energy and Migratory Birds,
UNEP/CMS/Res. 11.27 (Rev.COP13) (2020). Failure to report or to report on time
is an unfortunate but common feature of multilateral environmental agreements.
At the most recent CITES COP in 2022, for example, the CITES Secretariat re-
ceived Annual Illegal Trade Reports from roughly 45% of parties in both 2020 and
2021. CITES, Annual Illegal Trade Reports, COP19 Doc. 34, q 12 (2022).

349 See UNEP-WCMC, supra note 105, at 8.
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A. Geographical Gaps

Although roughly two-thirds of all States (133 parties, includ-
ing the European Union) participate in CMS, States representing
roughly two-thirds of terrestrial Earth do not.*° China, Canada,
Mexico, Russia, and the United States, as well as Japan and South
Korea are all non-parties.’>! Because a fundamental premise of mi-
gratory species conservation is that the entire range of the species
should be subject to conservation and management measures, this
geographic gap represents a significant obstacle to achieving the
Convention’s goal to restore and maintain a favourable conservation
status for listed migratory species.>?

The United States, like Japan and Russia (then the Soviet Un-
ion), was a key CMS negotiator, successfully proposing major
changes to the Convention during the final negotiations.*** Never-
theless, the United States has never become a CMS party.>>* The

30 cMS,  Parties  and Range  States,  https://www.cms.int/parties
[https://perma.cc/V6WG-WS2P].

351 Most of the States of South East Asia have failed to ratify CMS, as well. Id.

352 For more on the impacts of this geographic gap in CMS membership, albeit
writing in 2005, see Caddell, supra note 15, at 152-55.

353 For example, the United States proposed the inclusion of the word “cycli-
cally” to further define “migratory species.” United States, Proposed Amendment
of Article I, PL 9 (June 13, 1979). It also proposed limiting Appendix I to “endan-
gered species” rather than those with an “unfavourable conservation status” and
then shifted the focus of Appendix II to those species with an “unfavourable con-
servation status or have a conservation status or have a conservation status which
would significantly benefit from the international co-operation which could be
achieved by an international agreement” rather than any migratory species. United
States, PL 10, supra note 181 (redefining the scope of Appendix I); United States,
PL 11, supra note 236 (redefining the scope of Appendix II). The United States is
also responsible for the CMS provision that allows for the development of agree-
ments for species not included in Appendix II and which periodically but not cy-
clically cross one or more borders. /d.

354 A Draft Environmental Impact Statement states that a convention such as
the one that the Federal Republic of Germany proposed in 1979 “could signifi-
cantly advance U.S. goals in international wildlife conservation.” Draft CMS En-
vironmental Impact Statement, supra note 130, at 61. The United States has sug-
gested a number of reasons why it has not become a party, although analyses have
shown that any concerns are minimal or can be overcome. Kristina Alexander,
Legal Issues Related to U.S. Accession to the Convention on Migratory Species
(Cong. Res. Serv. Feb. 18, 2009) (on file with author); Chris Wold, Legal Opinion
concerning the Accession by the United States of the Convention on the
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United States does participate as a signatory to the Sharks, Pacific
Islands Cetaceans, and IOSEA MOUSs, and Russia participates in the
Saiga and Siberian Crane MOUs.>>> Yet, these non-parties are
Range States for many other species and, as such, their participation
in CMS would help facilitate more effective conservation and man-
agement of migratory species.’>>

The CMS strategic plan for 2024—2032 sets a target of increas-
ing the number of parties from 133 to 160 by 2032.*%" If the parties
achieve that goal and some of the new parties are among the four
States with the largest territories (Canada, China, Russia, and the
United States), then the Convention will be better placed to achieve
its conservation goals.

B. Climate Change and Catastrophic Impacts to Migratory
Species

Human-induced climate change, the planet’s greatest environ-
mental threat, poses implementation challenges for many, if not
most, international agreements.**® CMS is no different. The parties

Conservation of Migratory Species of Wild Animals (2008) (on file with author).
For a list of delegates attending the negotiations, including those from Japan, the
United States, and the Soviet Union, see Conference to Conclude a Convention on
the Conservation of Migratory Species of Wild Animals, Inf. 15 (June 18, 1979).
See Conference to Conclude a Convention on the Conservation of Migratory Spe-
cies of Wild Animals, Inf. 15 (June 18, 1979) For a list of delegates attending the
negotiations, including those from Japan, the United States, and the Soviet Union,

355 See CMS, Parties and Range States, at https://www.cms.int/parties
[https://perma.cc/V6WG-WS2P].

356 See id. (showing for each State some of the CITES-listed species for which
they are Range States).

357 Samarkand Strategic Plan for Migratory Species 2024-2032, supra note 34,
at 8.

358 See Press Release, United Nations, Office of the High Commissioner on
Human Rights, Climate Change the Greatest Threat the World Has Ever Faced,
(Oct. 21, 2022) (quoting Ian Fry, UN Special Rapporteur on the promotion and
protection of human rights in the context of climate change, who stated that
“[hJuman-induced climate change is the largest, most pervasive threat to the natu-
ral environment and societies the world has ever experienced . . .”); see also, In-
tergovernmental Science-Policy Platform on Biodiversity and Ecosystem Ser-
vices, Summary for Policymakers of the IPBES Global Assessment on
Biodiversity and Ecosystem Services, 28 (2019) (explaining how pollution and
biodiversity loss caused primarily by habitat destruction and deterioration due to



128 N.Y.U. ENVIRONMENTAL LAW JOURNAL [Volume 34

have recognized “with extreme concern” that climate change im-
pacts on some migratory species “are catastrophic at both the indi-
vidual species and ecosystem levels.”*** Climate change will, thus,
pose obstacles towards achieving the CMS goal to ensure the fa-
vourable conservation status of migratory species.*®® Continued ex-
ploration for fossil fuels, which will only exacerbate climate change,
has devastating impacts on species, such as birds.**! Nesting
beaches for sea turtles may disappear due to rising sea levels;*®* go-
rillas, chimpanzees and other terrestrial mammals may lose im-
portant habitat, including water sources;**® and migrating bats and
birds may be killed by the increasing deployment of renewable en-
ergy.’® Many other catastrophic impacts, including modifications
to migration itself, may adversely affect migratory species.*®> Each
of these climate-related impacts pose unique challenges to parties as
they attempt to maintain or restore a species’ favourable conserva-

tion status.

intensive agriculture, also pose grave threats to species, and the issues of climate
change, pollution, and habitat loss are often entwined).

339 CMS, Climate Change and Migratory Species, UNEP/CMS/Res. 12.21
(Rev. COP14), pmbl. para. 2 (2024).

360 CMS, supra note 7, art. I, q 1.

361 See, e. g., Erik Katovich, Quantifying the Effects of Energy Infrastructure on
Bird Populations and Biodiversity, 58 ENV’T. ScI. & TECH. 323, 330 (2023) (find-
ing “no measurable effect of wind energy installations on bird population counts
or species diversity at the circle-level,” but finding that “onset of shale oil and gas
production exerts significant negative effects on bird population counts, as well as
significant negative effects on counts of bird species diversity when wells are
drilled inside important bird habitats.”).

362 See Natalie E. Wildermann et al., An Emerging Hazard to Nesting Sea Tur-
tles in the Face of Sea-Level Rise, 56 GLOBAL ECOLOGY & CONSERVATION 1, 1-2
(2024). See Jakob C. Christiaanse et al., Distribution of Global Sea Turtle Nesting
Explained from Regional-scale Coastal Characteristics, 14 Scl. REPORTS 13
(2024).

363 See, e.g., Razak Kiribou et al., Exposure of African Ape Sites to Climate
Change Impacts, PLOS CLIMATE, Feb. 2024, at 3.

364 John D. Lloyd et al., Seasonal Patterns of Bird and Bat Collison Fatalities
at Wind Turbines, PLOS ONE, May 2023, at 14.

365 Manon Clairbaux et al., Climate Change Could Overturn Bird Migration:

Transarctic Flights and High-Latitude Residency in a Sea Ice Free Arctic, 9 SCL
REPORTS 2 (2019).
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In addition, many species are increasingly dispersing to find
habitat that is suitable for them.**® As a consequence, CMS-listed
species may wander across borders to habitats in States to which
they have not previously inhabited.*®” At what point must a party
declare itself a Range State and apply the requirements of Article I11
to Appendix I species? While it may be relatively simple to prohibit
the take of such species, it is quite another to remove obstacles to
migration or enact other measures required by Article I111(4) to ad-
dress the impacts noted in the previous paragraph.

The definitions of CMS suggest that an individual incursion of
a species into the territory of a State is not sufficient to trigger the
obligations of Article III. Recall that the obligations of Article I1I
apply to a Range State—any State “that exercises jurisdiction over
any part of the range of that migratory species.”**® CMS defines
“range” to mean “all the areas of land or water that a migratory spe-
cies inhabits, stays in temporarily, crosses or overflies at any time
on its normal migration route.”*® While words and phrases such as
“temporarily” and “at any time” suggest a one-time visit is part of a
migratory species’ range, the visit must be part of the species’ “nor-
mal” migration route. A one-off visit or even several visits dispersed
over time would not suggest a “normal” migration pattern.*”

The parties debated this issue in 2024 at COP14.*’! The meet-
ing paper introducing the issue carefully avoided asking the parties

366 See, e. g., Robert A. Davis & David M. Watson, Vagrants as Vanguards of
Range Shifts in a Dynamic World, 225 BIOLOGICAL CONSERVATION 238 (2018).
See also Marion Renault, These Birds Aren’t Lost. They 're Adapting., N.Y. TIMES
(Apr. 7, 2022); Elizabeth Gamillo, Bird Migration Patterns Are Changing—and
Climate Change May Be to Blame, SMITHSONIAN MAG., Nov. 21, 2021.

367 cMms, Implementation of Decision 13.140: Guidance on the Use of the Term
“Vagrant,” UNEP/CMS/COP14/Doc.26/Rev.1, Y 10-14 (Aug. 3, 2023).

368 CMS, supra, note 7, art. L, § 1(h).

369 1d. art. 1,9 1(f).

379 Moreover, CMS defines “migratory species” to require the species to “cy-
clically and predictably cross one or more national jurisdictional boundaries.” /d.
art. [, 9 1(a). While this definition determines whether a species is, in fact, migra-
tory and within the jurisdiction of the convention, it is not unreasonable to interpret
“normal” in relation to “predictable” as a condition of a State being a “Range
State.”

37 See CMS, Implementation of Decision 13.140: Guidance on the Use of Term
“Vagrant,” UNEP/CMS/COP14/Doc.26/Rev.1 (Aug. 3, 2023). The parties at
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to adopt a definition of “vagrant” in a resolution, instead asking the
parties to “take note” of the document, including its accompanying
guidelines on the use of the term vagrant, and to consider any further
work, if necessary.’’* The Guidelines highlighted that a numerical
threshold to determine whether a State is a Range State of a vagrant
“is not advisable due to the wide variety of circumstances surround-
ing movement patterns of different species.”’* Moreover, a lack of
data might hinder a full understanding of a species’ changes in mi-
gration: “detection of only a few individuals of a species may indi-
cate vagrancy or could indicate either an unknown population of a
spec3i$4s or a significant shift in the distribution of a species over time
As such, the Guidelines list a few factors that might help deter-
mine whether a species is merely a vagrant or whether a party should
be treated as a Range State. These factors are whether:

(a) observations are irregular or sporadic (i.e., without a pattern
or predictability);

(b) the number of observed individuals is not increasing over
time;

(c) observations are located outside the known current range,
historic range or normal migration routes for the spe-
cies/population;

(d) the number of individuals observed is considered very small
relative to the size of the population listed by CMS (which
might be global or regional).®”

Even with generally worded guidelines and a “soft ask™ of the par-
ties to “take note” of the Guidelines, the issue proved controversial.
Some parties, such as the EU and its Member States, among others,
advocated for “taking note” of the report and to discontinue work

COP13 in 2020 directed the Scientific Council to develop practical guidance and
interpretations of “Range State” and “vagrant.” CMS, Definition of the Terms
“Range State” and “Vagrant,” UNEP/CMS/Decisions COP13/Decision 13.140,
at 50 (2020). The Scientific Council then discussed these definitions and proposed
guidance in 2021 before submitting its guidance to COP14. CMS Scientific Coun-
cil, Discussion Paper for the Scientific Council on Decision 13.140: Definition of
the Terms “Range State and “Vagrant,” UNEP/CMS/ScC-SC5/Doc.7 (2021).

372 UNEP/CMS/ScC-SC5/Doc.7, supra note 371, at Annex and 9 20.

373 Id. at Annex, 9 6.

374 Id. at Annex, 97.

375 Id. at Annex, 91
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on the subject.’’® With this approach, there would be no expectation
that the parties would actually use the Guidelines. Other parties, in-
cluding the United Kingdom and Australia, wanted to give the
Guidelines more prominence by “adopting” them for the parties to
use.’”” The issue was moved to a working group for further discus-
sion, during which parties proposed a variety of verbs—for exam-
ple, “take note,” “welcome,” and “adopt”™—to describe the action
that parties would take concerning the guidelines. Those verbs were
immediately put in square brackets to indicate that one or more
members objected to that verb. In the end and after much debate,
“[t]he COP appreciated the work undertaken by the [Scientific
Council] on implementation of Decision 13.140 and noted the report
contained in document UNEP/CMS/COP14/Doc.26/Rev.1 Imple-
mentation of Decision 13.140: Guidance on the Use of the Term
“Vagrant.”*"®

Because the parties only “noted” the document, the document
and its Guidelines are not part of CMS “law.” The Guidelines are
simply “out there” for the parties to use if they so choose. Each party
has discretion to determine whether it is a Range State for a species
that may be dispersing to its territory in light of climate change or
other factors, and the Guidelines cannot be used to determine
whether a party has made its determination accurately. While this
may be consistent with CMS—Article VI directs parties to inform
the Secretariat of those species for which they “consider themselves
to be Range States”*’°—the result leaves already endangered spe-
cies vulnerable not only to climate change but to take if a party does
not declare itself to be a Range State. Given the contested nature of
the debate at COP14, this issue will not be reconsidered by the par-
ties any time soon.

C. Lack of Funding

Since its inception, CMS has been plagued by “chronic under-
funding.”** Since COP2 in 1988, the Secretariat and some parties

376 Report of the 14th Meeting, supra note 95, 9 216.

377 Id. at 99218, 222.

378 Id. at 9 226.

379 CMS, supra note 7, art. VI, 4 2 (emphasis added).

380 BovLe & REDGWELL, supra note 16, at 652; Shine, supra note 267, at 198.
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have complained of a lack of funds for implementing basic aspects
of the Convention,”' including convening a full meeting of the
Standing Committee.*** By COP4 in 1994—more than a decade into
the life of the Convention—the budget had remained largely un-
changed since 1985, and the Secretariat comprised just two profes-
sional staff and two administrative assistants, in addition to a part-
time scientific adviser seconded from the German government.*®?
While the situation is not as dire today as it was previously, the
CMS budget remains small relative to the number of CMS parties,
the broad scope of the program of work, and the breadth of Agree-
ments the Secretariat administers. For example, the CMS budget for
the 2024-2026 triennium is €9,769,260 (about $10,650,350)%*
whereas the CITES budget for the 2023-2025 triennium is nearly
double at $19,839,465.%% Compared to CMS, CITES has more par-
ties (184) and more species included in its appendices (more than
40,000),%¢ but it has a smaller mandate—international trade in listed
species.®®” As such, it is difficult to explain this disparity, although
perhaps economic interests with respect to trade in endangered spe-
cies and the possibility of trade sanctions for noncompliance offer
two reasons.’®® While international trade poses a significant threat

3L cMms, Proceedings of the Second Meeting of the Conference of the Parties,
supra note 246, § 31 (“Due to a lack of funds, the Secretariat could rarely travel to
meetings . . .”).

382 14 at g 32.

383 cMms, Proceedings of the Fourth Meeting of the Conference of the Parties,
UNEP/CMS/Conf.4.16, 1 67, 149 (1994).

384 Financial and Administrative Matters, supra note 279, annex 1.

385 CITES, Financing and the Costed Programme of Work for the Secretariat
for the Triennium 2023-2025, Res. Conf. 19.1, § 13 (2022).

386 List of Parties to the Convention, CITES, https://cites.org/eng/disc/par-
ties/index.php [https://perma.cc/A4TR-HLWL] (last visited Oct. 17, 2025);
CITES, The CITES  Species, https://cites.org/eng/disc/species.php
[https://perma.cc/RX63-SATV].

387 CITES, supra note 7, art. I1, 4 4.

388 Between 2016 and 2020, exports of CITES-listed species were estimated to
exceed $11 billion annually. CITES Secretariat, World Wildlife Trade Report
2022 34 (2022). See also CITES, CITES Compliance Procedures, Res. Conf. 14.3
(Rev. CoP19), 9 30 (allowing for trade suspensions for noncompliance).
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to many species, “changes in land and sea use,” resulting in habitat
loss and degradation, remain the biggest threats to most species.*®’

The CMS budget is also smaller than other biodiversity-related
agreements. The 2023—-2025 budget for the Convention on Wetlands
of International Importance especially as Waterfowl Habitat (Ram-
sar Convention), is 15,243,000 Swiss Francs ($17,368,000).°*° Even
the much smaller Western and Central Pacific Fisheries Commis-
sion (WCPFC) has an approved one-year 2024 budget of
$9,308,383 that approaches the CMS three-year budget.*! The 2024
budget for the Convention on Biological Diversity is
$21,714,500.%%

The failure of many parties to pay their mandatory contribu-
tions further erodes CMS’s small budget and the Secretariat’s ability
to perform the tasks the parties have directed it to undertake.> As

389 Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem
Services, Summary for Policymakers of the IPBES Global Assessment on Biodi-
versity and Ecosystem Services, 11-12 (2019).

390 Ramsar Convention, Financial and Budgetary Matters, Res. XIV.1 (2022).
The Ramsar Convention does have 172 parties but otherwise shares some similar-
ities with CMS. Ramsar Convention, Contracting Parties to the Ramsar Conven-
tion (Aug. 24, 2023). Meetings are conducted in three languages—English,
French, and Spanish—and the Ramsar Convention focuses on habitat conservation
through the lens of species conservation. Convention on Wetlands of International
Importance Especially As Waterfowl Habitat, Feb. 2, 1971, 11 L.L.M. 969 (1972)
(entered into force Dec. 21, 1975).

391" See Western and Central Pacific Fisheries Commission, Provisional Meet-
ing QOutcomes and Attachments (Rev0l), WCPFC20-2023-OUTCOMES, 17
(2023) [hereinafter WCPFC]. The WCPFC, while managing a tuna fishery worth
billions, is much smaller than CMS with just 26 members in addition to seven
participating territories, and several cooperating non-members. See WCPFC,
About WCPFC (updated Feb. 26, 2024), https://www.wcpfc.int/about-wepfc
[https://perma.cc/ZD84-628Y]. For more on the value of the fisheries managed by
the WCPFC, see TIFFANY VIDAL, PETER WILLIAMS, & THOMAS Ruaia, WCPFEC,
OVERVIEW OF TUNA FISHERIES IN THE WESTERN AND CENTRAL PACIFIC OCEAN,
INCLUDING EcoNOMIC CONDITIONS —2023 (2024).

392 Convention on Biological Diversity, Budget for the Integrated Programme
of Work of the Secretariat, Decision 15/34, in Rep. of the Conference of the Parties
to the Convention on Biological Diversity on the Second Part of Its Fifteenth Meet-
ing, CBD/COP/15/7, 248, 9 3 (Oct. 20, 2023).

393 See Caddell, supra note 15, at 140—41 (noting that the small budget, coupled
with significant arrears in contributions creates a “snowball effect” that diminishes
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the Secretariat reported at COP14, 43 of the Convention’s 133 par-
ties during the period had paid their contributions for 2023, amount-
ing to just 57.5% of assessed contributions for that year.*** The total
unpaid contributions were €1,359,325 for 2023, €434,151 for 2022,
€226,287 for 2021 and €355,852 for years prior to 2021.%%° The total
unpaid contributions of €2,375,615 was 86% of the 2021 budget of
€2,748,047.%° Parties in arrears of three years or more are denied
the right to vote at CMS meetings and their representatives may not
hold office in Convention bodies.**” Developing countries in arrears
are also denied, “as a general rule,” travel funds to attend meet-
ings.*”® These disincentives do not appear adequate to motivate par-
ties to pay their mandatory contributions, yet CMS would not appear
to have other tools to compel payment.

Despite the growing program of work, including administration
of Agreements and action plans, the parties have not been willing to
increase their contributions to fund the Secretariat adequately.’®® At

staffing levels and the ability of the Secretariat and the Convention itself to per-
form vital tasks).

394 CMS,  Execution  of  the  CMS  Budget  2021-2023,
UNEP/CMS/COP14/Doc.13.1, 4 (2023)

395 1d.
396 1499 4,13.

397 See id. 9§ 7 (recalling the rules set out in Resolution 13.2); Financial and
Administrative Matters, supra note 279, § 11.

398 See Financial and Administrative Matters, supra note 279, g 10.

399 The Secretariat provided some additional context on the need for a budget
increase:
It is anticipated that CMS COP14 will adopt a significant set of resolu-
tions and decisions that directly contribute to the achievement of the
Kunming-Montreal Global Biodiversity Framework (GBF) as well as
other global priorities. COP14 will also adopt a new Strategic Plan for
Migratory Species for 2024-2032 that will guide Parties and stakehold-
ers in prioritizing actions, and which will help deliver on the GBF, the
2030 Agenda for Sustainable Development and other global commit-
ments. COP14 will consider new programmes of work and actions for
flyways, cetaceans and climate change. It will assess new global guide-
lines and best practices on such key issues as infrastructure, renewable
energy and light pollution. It will also consider the addition of 14 more
species to its Appendices. It will advance the many areas of work on
avian, terrestrial and aquatic species, as well as key cross-cutting work
including on national legislation. The budget for 20242026 needs to
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COP14, for example, the Secretariat asked for an additional staff
person for the Aquatic Species Team.**’ Currently, four separate in-
dividuals combine for just 1.3 full time equivalent (FTE) because
they also have responsibilities to ASCOBANS, the IOSEA Marine
Turtle MOU, and the Sharks MOU from which their salaries are
partially or fully paid.*”! With the 1.3 FTE allocated to CMS, they
are expected to provide support to four working groups under the
mandate of the Scientific Council (Aquatic Mammals, Aquatic Wild
Meat, Joint Noise, and Culture) and the work of the five aquatic-
related COP-appointed Councilors (Marine Fish, Freshwater Fish,
Aquatic Mammals, Bycatch, and Marine Pollution), as well as over-
see and coordinate three MOUs (Marine Turtles of the Atlantic
Coast of Africa, Manatee and Small Cetaceans of Western Africa
and Macaronesia, and Cetaceans and their Habitats in the Pacific
Islands Region), numerous single species action plans (e.g., Logger-
head turtle in the South Pacific Ocean Atlantic humpback dolphin;
hawksbill sea turtle, angelshark, and cetaceans in the Red Sea) and
concerted actions (Franciscana dolphin, humpback whales, sperm
whales, blue shark, and common guitarfish).**> Moreover, they help
facilitate implementation of numerous resolutions and decisions, in-
cluding those on bycatch,** fish aggregating devices,*** marine pol-
lution,*®> marine noise,**® vessel strikes,*”’ recreational in-water

support the effective functioning of the CMS subsidiary bodies, and
equip the CMS Secretariat with adequate resources to carry out its sig-
nificant mandates.
CMS Secretariat, Budget for 2024—-2026 and Programme of Work for the Interses-
sional Period between COP14 and COP15, UNEP/CMS/COP14/Doc. 13.2/Rev.1,
€1 (2024).
400 See id. 4 26.
401 See id. at 9 25.
402 See id.
403 UNEP/CMS/Res. 12.22, supra note 20; CMS, Decision 14.34,
UNEP/CMS/Decisions COP14, at 17 (2024).
404 CMS, Decision 14.37, UNEP/CMS/Decisions COP14, at 20 (2024).
405 CMS, Decision 14.43, UNEP/CMS/Decisions COP14, at 21-22 (2024).
406 CMS, Decision 14.47, UNEP/CMS/Decisions COP14, at 24 (2024).
407 cMms, Reducing the Risk of Vessel Strikes for Marine Megafauna,

UNEP/CMS/Res. 14.5 (2024); CMS, Decision 14.50, UNEP/CMS/Decisions
COP14, at 26 (2024).
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interactions,**® important marine mammal areas,*” import shark and
ray areas,’'” seagrass ecosystems,*!! conservation priorities for ce-
taceans,*'? and much more.*"?

Despite this massive workload for just 1.3 FTE, the parties re-
jected the Secretariat’s proposal to fund the additional staff person
for the Aquatic Species Team. Their rejection is difficult to compre-
hend in light of their willingness to adopt additional work for the
Secretariat to perform on their behalf. Clearly, the willingness to
adequately fund the Secretariat’s work undermines the Convention,
as work delegated to the Secretariat to help protect migratory spe-
cies goes unperformed. Many other tasks, including those necessary
to achieve the goals of action plans, are subject to the availability of
external funding, thus requiring the Secretariat to spend time raising
funds to perform those tasks.*'* A treaty that has been underfunded
for its entire existence cannot hope to fulfill its goals if the parties
refuse to provide funds commensurate with the tasks it agrees to un-
dertake. In fact, CMS-listed fish species show an average negative
change in relative abundance of 90%.*"

408 CMS, Recreational In-water Interaction with Aquatic Wildlife,
UNEP/CMS/Res. 12.16 (Rev.COP14) (2024); CMS, Decision 14.56,
UNEP/CMS/Decisions COP14, at 28 (2024).

409 UNEP/CMS/Res. 12.13, supra note 187; CMS, Decision 14.60,
UNEP/CMS/Decisions COP14, at 29 (2024).

410 CMS, Important Shark and Ray Areas (ISRAs), UNEP/CMS/Res. 14.7
(2024); CMS, Decision 14.64, UNEP/CMS/Decisions COP14, at 30 (2024).

41 CMS, Conservation and Sustainable Management of Seagrass Ecosystems,
UNEP/CMS/Res. 14.8 (2024); CMS, Decision 14.68, UNEP/CMS/Decisions
COP14, at 31 (2024).

412 CMS, Conservation Priorities for Cetaceans, UNEP/CMS/Res. 14.9
(2024); CMS, Decision 14.73, UNEP/CMS/Decisions COP14, at 33 (2024).

413 See, e.g., CMS, Management of Marine Debris, UNEP/CMS/Res. 12.20
(2017); CMS, Decision 14.53, UNEP/CMS/Decisions COP14, at 27 (2024) (deep
seabed mining).

414 See, e.g., CMS, Decision 14.155, UNEP/CMS/Decisions COP14, at 59
(2024) (directing the Secretariat, “subject to external funding, [to] support the im-
plementation of capacity-building activities aimed at providing support to the
West African Range States in implementing the Vulture [Multi-species Action
Plan]”).

415 See DAVIS ET AL., supra note 1, at 17.
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The lack of adequate funding is certain to impede the Conven-
tion’s ability to prepare Agreements or action plans for listed spe-
cies. In the past, the parties allocated specific amounts of money to
implement MOUs. The budget for the 2003—2005 triennium, for ex-
ample allocated $30,000 to the Great Bustard MOU, with another
$90,000 allocated for a meeting of the Sahelo-Saharan Range
States.*!® At COPS, the parties halved the amounts allocated to
Agreements for the 2006-2008 triennium,*'” and since 2014 the
budget has contained no line items for implementation of MOU s,
although it recognizes that the CMS Secretariat will continue to pro-
vide support for several MOUs.*!8

Remarkably, despite the unwillingness of the parties to fund the
Secretariat’s current work at adequate levels, the parties have set a
target to ensure that “all migratory species with an unfavourable
conservation status are listed in CMS Appendices and are covered
by an effectively implemented CMS Instrument and/or Concerted
Action.”*!” This target returns the Convention to its roots, seeking
to cover all Appendix II species with an Agreement. Yet, the target
is nothing but fantasy without a budget to support such ambition.

D. Arrangements for Meetings of the Conference of the Parties

The parties must improve the arrangements for meetings of the
Conference of the Parties. Currently, after a brief meeting in ple-
nary, the parties break into the Committee of the Whole (COW)
where most documents, including proposals to include species in the
appendices, are introduced. However, during breaks in the COW
sessions—lunch and evenings—the parties meet simultaneously in
taxonomic working groups (aquatic, terrestrial, and avian) to discuss
proposals and other documents associated with those groups, as well
as another working group to consider the budget and yet another to

416 CMS. Financial and Administrative Matters, UNEP/CMS/Res. 7.11, Annex
(2002).

N7 gn Assessment of MOUs, supra note 262, at 27; Developing, Resourcing
and Servicing CMS Agreements, supra note 259, 9 3.8.

418 See Financial and Administrative Matters, supra note 279, § 28.

419 Samarkand Strategic Plan for Migratory Species 2024-2032, supra note 34,
at 4.
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discuss cross-cutting and institutional issues, such as national legis-
lation, climate change, and illegal taking of migratory species.**’

Many delegations, however, comprise just one or two individ-
uals.*?! Obviously, they cannot participate in all five working
groups. Thus, when the issues return to the COW, almost always as
a revised document that incorporates the working group’s revisions,
a party that has been unable to participate in that working group may
propose additional revisions. In addition, even if a party was in at-
tendance, it may propose additional changes on the floor because it
was not able to participate effectively since working group meetings
are conducted in English without interpretation into the working
languages of CMS (English, French, and Spanish). The Secretariat
must then revise again that document for presentation to the COW.
The chair may also create ad hoc working groups to resolve difficult
issues that can be resolved by a small number of parties. At COP14,
the COW chair also directed parties to submit their comments on
documents discussed in the Committee and that did not appear to
require major changes directly to the Secretariat for compilation and
presentation to the parties as a revised document. In 2024, sixty-two
documents came back to the COW as revised documents for recon-
sideration, with many documents revised multiple times.**? For par-
ties, which must review and decide whether to adopt, further revise,
or reject documents, the workload is untenable, particularly for del-
egations of one or two representatives. For Secretariat staff, who
must process and translate each revision into the working languages
of the Convention so that the parties have at least one session to
review any changes, the workload is also untenable.

This highly inefficient system must change, particularly in light
of the Convention’s growing agenda and increasing number of par-
ties. Consider, for example, the growth of the agenda over the last
fifteen years. At COP11, the sixty-three parties present considered
fifty documents that required some form of decision-making in

420 See Report of the 14th Meeting, supra note 95, 9 57.

21 See Report of the 14th Meeting, supra note 95, Annex 5: List of Participants.

422 See CMS Secretariat, List of In-Session Documents for Fourteenth Meeting
of the Conference of the Parties, https://www.cms.int/meeting/fourteenth-meet-

ing-conference-parties-cms#in-session-documents [https://perma.cc/K4CW-
JLKWT] (last visited Nov. 17, 2025).
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addition to twenty species proposals.*?* In 2024 at COP14, seventy-
four parties considered eighty-two documents and fourteen species
proposals.*** The numbers mask, however, the increased complexity
of the documents. In 2024, most of the documents had reports, an-
nexes, and action plans for the parties to consider, as well as new or
revised decisions and resolutions. For example, the document on
Recreational In-water Interactions asked the parties to consider (1)
adopting draft amendments to Resolution 12.16; (2) endorsing, as
part of the draft amendments to Resolution 12.16, the Guidelines for
Recreational In-water Interactions with Marine Wildlife; (3) adopt-
ing six new draft Decisions; and (4) deleting several Decisions con-
sidered to be completed.*?®

Bear in mind, also, that a CMS meeting of the COP has been
limited to six days due to financial constraints. Similar meetings,
such as those of CITES, take place over ten working days with a
weekend in between to allow both Secretariat staff and parties to
work at a more reasonable pace. Moreover, CITES meetings take
place in two committees meeting simultaneously and with simulta-
neous interpretation, thus increasing participation by parties and re-
ducing further revisions by parties unable to participate in the com-
mittees. CITES parties thus had just twenty-seven revised
documents to consider in 2022**® and forty in 2019.%’

Like CITES, CMS should break into two committees. The first
committee would discuss species-related issues—the issues that are
now routed to the three taxonomic working groups. The second

423 COPI11 was attended by sixty-three parties and five non-parties. See CMS,
Proceedings of the 11th Meeting of the Conference of the Parties,
UNEP/CMS/COP11/Proceedings, 9 3 (2015). For the number of documents, see
CMS, Eleventh Meeting of the Conference of the Parties, Conference Documents,
at https://www.cms.int/en/meeting/eleventh-meeting-conference-parties-cms
[https://perma.cc/J6MS5-ZPIK].

424 COP14 was attended by 74 of 132 parties in addition to 5 non-parties and
dozens of inter-governmental and non-governmental organizations. Report of the
14th Meeting, supra note 95, 9 4, 5; Annex 5.

425 CMS, Recreational In-water Interactions, UNEP/CMS/COP14/Doc. 27.3.1
(Rev.) (2024).

426 Goe CITES, Nineteenth Meeting of the Conference of the Parties, In-Session
Documents, at https://cites.org/eng/cop/19/in-session-documents.

427 See CITES, Eighteenth Meeting of the Conference of the Parties, In-Session
Documents, at https://cites.org/eng/cop/18/com/index.php.
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committee would discuss implementation issues, including finance.
Importantly, these meetings would include simultaneous interpreta-
tion into the three working languages of the convention. This ap-
proach would allow far greater participation by all parties. It would
also provide relief to the small staff of the Secretariat who would
spend less time revising—and translating into the three working lan-
guages of the Convention—multiple iterations of the same docu-
ment.

Notably, meetings of the CMS Conference of the Parties have
broken out into full committees in the past, although whether these
occurred consecutively or simultaneously is not clear. For example,
at COP3, the meeting broke into Committees I (Scientific), II (Le-
gal), and III (Administrative).**® At COP4, the meeting broke into
two committees, Committee I (Scientific) and II (Administrative).**’

The efficiency gained from splitting into two committees, of
course, comes at a cost. The meeting venue must have two rooms
large enough to accommodate all parties rather than just one. In ad-
dition, with simultaneous interpretation into three languages, the
parties must finance six additional interpreters (two for each lan-
guage) at a cost likely to exceed $300,000.*° Yet, this is money
worth spending if the parties wish to achieve greater conservation
benefits from CMS.

CONCLUSION

In 2010, a group of scholars opined that, “[d]espite the potential
of [CMS] for provision of comprehensive protection of endangered
migratory species, this potential is currently far from fully realized

..’ Fifteen years later, CMS has done much to reach its potential.

428 See Proceedings of the Third Meeting of the Conference of the Parties, su-
pra note 250, 9 30-46.

429 See CMS, Proceedings of the Fourth Meeting of the Conference of the Par-
ties, UNEP/CMS/Conf.4.16, 4659 (1994).

430 The approved CMS budget for the 20242026 triennium provides for
€345,814 (about $376,900) for translation of documents and interpretation in 2026
when the next meeting of the COP will occur. Financial and Administrative Mat-
ters, supra note 279, annex 1 Since most translation is done by CMS staff, the
majority of this amount is for interpretation.

431 pATRICIA BIRNIE ET AL., INTERNATIONAL LAW AND THE ENVIRONMENT 684
(3d ed. 2009).
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The National Legislation Programme and Review Mechanism are
helping to improve domestic implementing legislation, particularly
as it relates to Appendix I endangered species.*** The parties have
adopted numerous resolutions to implement the requirements of Ar-
ticle I11(4) to conserve and restore habitat, remove obstacles to mi-
gration, prevent and control factors that may endanger Appendix I
species.**® The parties have also adopted numerous Agreements to
restore and maintain a favourable conservation status for species in-
cluded in Appendix I1.*** When the parties became hesitant to adopt
additional Agreements with the necessary institutional machinery to
implement them, they pivoted towards adoption of action plans,
which are typically the key conservation outcome of Agreements.**>

The main weakness of CMS has always been the unwillingness
of the parties to fund at adequate levels the necessary work to con-
serve migratory species.**® Even as the parties balked at concluding
new Agreements and pivoted towards more informal action plans,
those action plans are not cost free. The parties must meet to nego-
tiate new action plans, and the Secretariat must engage with parties
to implement them. Some parties may need capacity building to be
able to implement them. All this requires additional funding. Even
before the adoption of new action plans at the last three COPs, one
2014 report noted that “[t]he main threat to viability [of MOUs] that
rely on the CMS Secretariat is the dwindling financial and human
resource . . .”*7 If existing MOUS are struggling to fulfill their po-
tential with current funding levels, it is not possible that the parties
can achieve their goal by 2032 to conclude—much less imple-
ment—new CMS legal instruments for all Appendix II species with
an unfavourable conservation status.**® The goal is certainly con-
sistent with the drafter’s intent, but it is wildly inconsistent with cur-
rent funding levels.

432 See supra Parts ILA, ILD.
433 See supra Part I1.B.
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See supra Part 11.C.5.

See supra Part I11.C.

Developing, Resourcing and Servicing CMS Agreements, supra note 259, at
annex 1, 14.15.

438 See Samarkand Strategic Plan for Migratory Species 2024-2032, supra
note 34, at Annex, Target 1.1.
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The failure to adequately fund the Convention also makes it far
more difficult for the parties to meet the challenges of climate
change, especially those that directly impact the Convention’s suc-
cess.*? Species are shifting ranges and making other behavioral ad-
aptations as the planet rapidly changes. That requires parties to in-
vest more in research to understand the needs of migratory species.
Institutionally, the lack of adequate funds also makes it far more
difficult for the parties to participate fully and meaningfully in
COPs.**" As the number of parties and the depth of the Convention’s
programmatic work has grown, the current arrangements for
COPs—taking place over just six days with five working groups
meeting simultaneously and without simultaneous translation—has
become inadequate.**' The inadequate meeting arrangements will
grow if the parties achieve their goal to increase membership to 160
parties, although additional parties may provide room for a larger
budget by reducing the amount that each party must contribute, par-
ticularly if those new parties include the United States and other de-
veloped States.**

The State of the World’s Migratory Species concludes that
“[m]igratory species are exposed to a diverse range of anthropo-
genic pressures that are driving population declines,” including hab-
itat loss, degradation and fragmentation; overexploitation; climate
change; and pollution.** It concludes that “urgent” action is needed
to reverse species declines by protecting habitats, preserving “the
phenomenon of migration itself,” and addressing specific threats.**
Achieving those goals requires boots on the ground—that is, people
to identify habitats to be conserved, people to restore habitats, peo-
ple to improve legislation, and people to monitor the health of mi-
gratory species and their habitats. But it also requires hands in the
wallet. None of these crucial actions that are deeply necessary to
protect migratory species are free. After a long slumber, yes, CMS

439 See supra Part I11.C.

See supra Part I11.D.

41 See id.
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note 34, at Annex, Target 6.3 (setting a target to increase the number of CMS
parties from 133 to 160 by 2032).

443 DAVISETAL., supra note 1, at 55.
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is awake. But, for CMS to fulfill its potential, governments must be
willing to pay for it.
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